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Preface

This book on the jury in the common law arose out of the Fourteenth
British Legal History Conference on the theme of “Parliaments, Juries, and
the Law” held in Edinburgh in July, 1999, in the suitably grand surroundings
of the Old College of the University of Edinburgh, on the invitation of the
Centre for Legal History and the Faculty of Law of the University of
Edinburgh. Some 120 individuals attended. The Conference saw a rich mix
of papers on these two main related themes, only a small number of which
are to be found in this volume. A full list of all the papers given (other than
those revised as chapters here) will be found below, as will an account of
past conferences and published proceedings.

One highlight of the proceedings was the illustrated lecture on the history
of Parliament House in Edinburgh, given by Lord Cullen, which opened the
Conference.! This fascinating building, constructed by the Town Council of
Edinburgh in the 1630s for the Scottish Parliament and the Court of Session,
has grown into a complex series of historic and modern structures running
between the High Kirk of St Giles and the Cowgate. Among other illustra-
tions were those of the sitting of the historic Court of Session. The slides
displayed by Lord Cullen provoked a question from an English barrister:
where had the jury sat? This revealed the fact that Scottish civil courts had
managed without juries until the nineteenth century! The introduction of
juries led to necessary rebuilding of the civil courts. There had always been
juries in Scottish criminal trials; the recent introduction of them in civil mat-
ters is a topic not yet thoroughly researched, but indicating the interesting
nature of the Scottish civil procedure and law. In the first chapter of this vol-
ume, the first-named editor explores some of the complex issues raised by
this transplant of an English institution into Scottish soil and sets a pro-
gramme for further research, while also indicating the breadth and rage of
the themes raised by the topic of the jury.?

The jury has long been a staple of English legal history. In recent years
one need only point to Professor Cornish’s important book of 1968 as indi-
cating its significance for research.? Major interest has tended to focus on
the jury in criminal trials, because of its implications for social and political
history as well as legal history narrowly conceived. The recent outstanding

! See also The Hon. Lord Cullen, Parliament House: A Short History and Guide
(Edinburgh, Scottish Courts Administration, 1992).

2 See N T Phillipson, The Scottish Whigs and the Reform of the Court of Session 1785-
1830, Stair Soc., vol. 37 (Edinburgh, 1990); see also I D Willock, The Origins and
Development of the Jury in Scotland, Stair Soc. vol. 23 (Edinburgh, 1966).

3 W R Cornish, The Jury (London, Allen Lane, 1968).
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work of Professors Cockburn and Green can be picked out in particular.?
Related work, not specifically focusing on the jury but still of primary
importance here, is that by Professor Langbein.® The last has also been
strongly concerned with developing an understanding of the appropriate
comparative context and the issues of proof with which much of the discus-
sion of the jury is often connected.® Indeed, there has been much fruitful
interdisciplinary work on such matters.” The linkage between the criminal
jury and the development of certain rules of evidence, however, can easily be
overstated. This indeed is the lesson of the chapter here by Professor
Friedman on the jury and the hearsay rule. Of course, the criminal jury is
full of political resonance in England: a political resonance transplanted to
North America, where, thanks to certain constitutional provisions in the
United States, it perhaps sounds even louder than in England. Here
Professor Pole’s chapter on the Anglo-American jury and, especially, the
colonial Grand Jury, indicates just how the Grand Jury could be used to
articulate political and social claims in the eighteenth century.

Professor Groot’s chapter shows how early the jury started to make find-
ings of fact in a way that allowed them to manipulate the result of the trial.
Jury lenity or equity is a standard theme, almost a cliché of legal history.
The chapter by Dr Handler infra shows, however, that it was not a simple
issue. Old Bailey juries were unwilling to convict forgers, not because of
sympathy towards them, but rather out of distrust of the Bank of England.
The jurors were made up of men from the class who suffered most because
the Bank’s notes were easy to forge. Moreover, the acquittals resulted from a
particular and complex series of events and initiated interesting develop-
ments of their own, ultimately feeding into the debates over reform of crim-
inal procedure. This was almost the swan song of the activist jury. Handler’s
study should alert us to the importance of not making overly broad claims
about the actions of juries from a few examples.

For an institution absolutely central to the common law, there has been
surprisingly little recent work on the civil jury, in comparison with the level

4 See T A Green, Verdict According to Conscience: Perspectives on the English Criminal
Trial Jury 1200-1800 (Chicago, University of Chicago Press, 1985); ] S Cockburn, A History of
English Assizes, 1558-1714 (Cambridge, University Press, 1972). Cockburn has also edited col-
lecrions of assize records. The two edited an important collection of essays: ] S Cockburn and
T A Green, Twelve Good Men and True: The Criminal Jury in England, 1200-1800 (Princeton,
University Press, 1988).

5 ] H Langbein, “The Criminal Law Before the Lawyers”, (1978) 45 University of Chicago
LR, 263; idem, “Shaping the Eighteenth-Century Criminal Trial: A View from the Ryder
Sources”, (1983) 50 University of Chicago LR, 1.

6 J H Langbein, Prosecuting Crime in the Renaissance: England, Germany, France
(Cambridge, Harvard University Press, 1974); idem, Torture and the Law of Proof: Europe
and England in the Ancien Régime (Chicago, University of Chicago Press, 1977).

7 See, e.g., B Shapiro, “Beyond Reasonable Doubt” and “Probable Cause”: Historical
Perspectives on the Anglo-American Law of Evidence (Berkeley, University of California
Press, 1991).
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of interest displayed in the criminal. Perhaps this is because it is seen as deal-
ing with more technical issues of legal rules and procedure; perhaps also,
the criminal jury raises interesting interpretative issues that range far
beyond the interests of legal historians. This volume should go some way in
showing the new research being carried out on the jury.® This said, there
have been some studies of the first significance, as well, of course, as the
important discussions in standard textbooks such as that of Professor
Baker.” One can point to a few as of special significance. Of the first impor-
tance has been the work of Professor Oldham, who has devoted a series of
studies to research on the jury. Amongst his most important work has been a
series of articles on the special jury.!? Special juries have achieved almost
mythical significance as the institutions by which, for example, Lord
Mansfield created, supposedly almost single-handedly, a modern English
commercial law. One can see, of course, that this is a fit topic for the editor
of Mansfield’s notebooks.!! Oldham’s chapter infra supplements his funda-
mental research on the special jury. His work also includes a study of the
jury of matrons, who had the task of determining whether a litigant or con-
victed individual was pregnant.!? Again Oldham’s chapter extends our
existing knowledge of this institution. The issue of special juries also has a
particular contemporary relevance in the United States, where the Seventh
Amendment to the constitution protects the right to a jury trial in suits
where more than twenty dollars is at issue. This has given rise to consider-
able and indeed also historical discussion.!? The obvious issue is: what right
to a jury trial is protected? The test is a historical one, being the right to a
trial by jury as it existed in English law in 1791. Professor Oldham has
recently addressed this problem and follows up that study infra.1*

8 And indeed the other conference papers listed below.
9 J H Baker, An Introduction to English Legal History, 3rd edn (London, Butterworths,
1990).

10 7 Oldham, “The Origins of the Special Jury”, (1983) 50 University of Chicago LR 137;
idem, “Special Juries in England: Nineteenth Century Usage and Reform,” (1987) 8 JLH 148;
idem, “The History of the Special (Struck) Jury in the United States and Its Relation To Voir
Dire Practices, the Reasonable Cross-Section Requirement, and Peremptory Challenges”,
(1998) 6 William and Mary Bill of Rights Journal 623.

11 | Oldham, The Mansfield Manuscripts and the Growth of English Law in the
Eighteenth Century (Chapel Hill and London, University of North Carolina Press, 1992).

12 1 Oldham, “On Pleading the Belly: A History of the Jury of Matrons”, (1985) 6 Criminal
Justice History 1

13 P Devlin, “Jury Trial of Complex Cases: English Practice at the Time of the Seventh
Amendment”, (1980) 80 Columbia LR 43; idem, “Equity, Due Process and the Seventh
Amendment: A Commentary on the Zenith Case”, (1983) 81 Michigan LR 1571; M Arnold,
“A Historical Inquiry into the Right to Trial by Jury in Complex Civil Litigation”, (1980) 128
Pennsylvania LR 829.

14 J Oldham, “The Seventh Amendment Right to Jury Trial: Late-Eighteenth-Century
Practice Reconsidered”, in K O’Donovan and G R Rubin (eds), Human Rights and Legal
History (Oxford, University Press, 2000), 225.
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The work of Oldham and others has exposed much about the eighteenth-
century jury. As we move into the twenty-first century, the nineteenth cent-
ury is in danger of becoming one of the new dark ages of legal history. So
much of the agenda of English legal history in particular was set in that cen-
tury by Maitland, that it is still difficult for historians of law to see the nine-
teenth century as an object of historical study; this effect is compounded by
the fact that many of that century’s cases are still taught as setting out the
pre-eminent doctrines of the common law. There have been particular stud-
ies, of course, notably the classic study of the Victorian jury by Jackson.®
This very obvious gap in studies of the jury is here remedied by two impor-
tant chapters, one by Dr Lobban, the other by Dr Getzler. Both chapters
reveal a more complex story behind the decline of the civil jury in the
Victorian period than the research of Jackson allowed; also, both strongly
reinforce the critique of the thesis associated with Morton Horwitz and
Patrick Atiyah that the judges squeezed out the jury in favour of efficient
market principles.'® Of course, not everyone favoured restriction of the role
of the jury and the circumscribing of its actions by increasing bodies of sub-
stantive and adjectival law. Getzler shows this clearly with his study in par-
ticular of the litigation in Lister v. Perryman.l” His chapter clearly
demonstrates the complexity of the issues, especially in torts. Lobban’s
magisterial chapter marshals a considerable body of evidence, statistical
and drawn from a wide range of sources, such as periodicals and correspon-
dence, to present a more nuanced picture of the decline of the jury in the
Victorian period, challenging the general views found in standard texts.
Lobban argues that the jury remained an important part of the English legal
scene, well into the twentieth century Lobban’s work presents an important
challenge to received orthodoxies.

In the introduction to Twelve Good Men and True in 1987, Professors
Cockburn and Green regretted that their study was limited to that of the
criminal jury and that it has generally been studied separately from that of
the civil jury. They hoped for a similar set of essays to be produced on the
civil jury.!® This set of essays goes some way to filling the gap they identi-
fied. It also has a comparative aspect, considering the transplant of the civil
jury to Scotland, while also paying some attention to the jury in the United
States. The volume is not limited, however, merely to the civil jury. Some of
the essays expressly concern the criminal jury, while others explore territory

15 R M Jackson, “The Incidence of Jury Trial during the Past Century”, (1937) 1 Modern
LR 132.

16 M ] Horwitz, The Transformation of American Law 1780-1860 (Cambridge, Harvard
University Press, 1977); P S Atiyah, The Rise and Fall of Freedom of Contract (Oxford,
University Press, 1979). See, above all, A W B Simpson, “The Horwitz Thesis and the History
of Contracts”, in idem, Legal Theory and Legal History. Essays on the Common Law
(London, Hambledon Press, 1987), 203.

17 (1870) LR 4 HL 535.

18 Cockburn and Green (eds.), supra n. 4, xv-xvi.
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that involves both. Here one can point to Maureen Mulholland’s discussion
of the jury in manorial courts, raising questions about the links between
these courts and the common law, and David Seipp’s fascinating account of
the travails and miseries of the late mediaeval jury: this chapter also pro-
vides important insights into how juries acquired the information they
needed to decide the causes before them. Of course, in the long perspective,
juries are relatively modern. The legal systems of the British Isles have had
other methods of fact-finding, methods that have attracted increasing inter-
est. From a comparative point of view one can point to Professor Bartlett’s
study of the ordeal.’® As the jury was increasing in importance in the
English Common Law, in Scotland the central civil court adopted—and
adapted—the Romano-canonical procedures of the church courts. Professor
Jenkins, however, shows us another tradition, that of Wales, which rejected
battle and the ordeal, but developed its own complex set of rules of proof by
oaths.

If this volume does not exactly meet the challenge thrown down by
Cockburn and Green, it nonetheless goes a considerable part of the way
and, even more importantly, shows the way (or ways) forward for further
research. It demonstrates how the jury should be studied comparatively,
ignoring questions of whether jurisdiction is criminal or civil. It shows how
there should always be sensitivity to the relationship between rules relating
to proof and the jury and an awareness of how received traditions may be
challenged. Moreover, the ideological justifications of the jury are shown to
have a significant impact on legal practice. Finally, the volume opens up the
topic of the jury in the nineteenth century for further research.

19 R Bartlett, Trial by Fire and Water: The Medieval Judicial Ordeal (Oxford, Clarendon
Press, 1986).
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“The Dearest Birth Right of the
People of England”:
The Civil Jury in Modern
Scottish Legal History

JOHN W CAIRNS (EDINBURGH)*

The main title of this book is taken from a motion put to the Society of
Writers to His Majesty’s Signet in 1815. The context was the introduction
into Scots legal practice of trial by jury in civil causes. Two Whig members
of this august body of Edinburgh lawyers disapproved of a Bill currently in
Parliament to establish a separate Jury Court, since it did not make civil trial
by jury compulsory in certain classes of case, but only at the discretion of
the Court of Session. The Court was to be empowered to send specific issues
of fact to be tried by a jury, on the model of the use of the jury in procedure
in Chancery in England.! The legislation introducing the Jury Court in
Scotland ultimately did allow for general issues to be put to a jury. Indeed,
the scope for use of jury trial in Scotland was widened significantly in the
1820s, until the jurisdiction of the Jury Court was finally merged into that
of the Court of Session in 1830.2

The terms of the Whig lawyers’ motion indicates the extent to which jury
trial had come to be seen not only as a defining characteristic of the (English)
common law but also as having significant political impact as a mark of lib-
erty and freedom. It indicated a society whose inhabitants were privileged
and sufficiently educated to be able to decide the fate of the life and property
of their fellow subjects (or citizens). This ideological role of the jury not only
still has a significant resonance but perhaps remains central to popular

* The author is grateful to Mr D Jardine and Professor H L MacQueen for comments on
the draft of this paper. The permission of the British Library Board is gratefully acknow!-
edged for quotations from a manuscript under its care.

! See N T Phillipson, The Scottish Whigs and the Reform of the Court of Session
1785-1830, Stair Soc., vol. 37 (Edinburgh, 1990}, 130-1.

2 Jury Trial (Scotland) Act 1815 (55 Geo. l1I c. 42); see Phillipson, supra n. 1, 127-64; ] W
Cairns, “Historical Introduction”, in K Reid and R Zimmermann (eds), A History of Private
Law in Scotland. Volume 1: Introduction and Property (Oxford, University Press, 2000), 14 at
1524.
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understandings of the institution, as demonstrated by the heated contempo-
rary debate over the abolition of the right (in England) for offenders to opt
for jury trial, or controversies such as that over the level of jury awards—and
decisions—in libel cases. The jury is, however, a complex phenomenon that
carries multiple meanings and values. For example, for many in early-nine-
teenth-century Scotland, introduction of the civil jury was seen as a means,
not only perhaps of promoting more efficient trial of certain civil matrers,
but also of carrying a significant message about the Union with England.
With a variety of other measures at the beginning of the nineteenth century, it
marked a departure from the Romano-canonical procedure of early modern
Scots private law: the Union was being made more complete.?> Moreover, by
taking in some way power away from the judges of the Court of Session, it
was also democratising Scotland and marking a transition from the “old cor-
ruption” that Whigs, such as Lord Cockburn, in his myth-making Memorials
of his Time, were to see as marking eighteenth-century Scotland, and espe-
cially its courts.*

The Whig ideologues were able to argue that what was happening was the
revival of civil jury trial, suggesting that, by adopting Romano-canonical
procedure, Scots law had somehow gone on a strange detour from a natural
progression of development. Medieval Scots law was seen as having been
much the same as medieval English law, but as having subsequently gone a-
whoring after the strange Gods of the ius commune. Scots law—and the
Union—could therefore be perfected by the reintroduction of the jury® Of
course, the history was nonsense—as the perceptive and subtle historical
sense of Walter Scott pointed out—but with a tempting and dangerous ker-
nel of truth.® Process on brieve in medieval Scotland had indeed generally
involved decisions by an inquest or jury of some type;” indeed, residual
notions of an inquest had survived for the few very specialised brieves that
had endured into the modern period, such as those of idiotry, succession,
and tutory® But what the Scottish Whigs of course favoured was the

3 Cairns, supra n. 2, 1426, 151-5, 166-8. For a general explanation of the Romano-canon-
ical nature of Scottish civil procedure, see R C van Caenegem, “History of European Civil
Procedure”, in International Encyclopaedia of Comparative Law (Tiibingen, ] C B Mohr,
1971~), vol. XVL.ii, 76-77 § 58.

4 H Cockburn, Memorials of his Time (Edinburgh, Adam and Charles Black, 1856).

S Cairns, supra n. 2, 163-5.

§ W Scott, “View of the Changes Proposed and Adopted in the Administration of Justice in
Scotland”, (1810) 1, pt. 2 The Edinburgh Annual Register for 1808, 342, reprinted in Sir Walter
Scott’s Annual Register, ed. by K Curry (Knoxville, University of Tennessee Press, 1977), 170 at
200-1

7 See now, above all, H L MacQueen, Common Law and Feudal Society in Medieval Scotland
(Edinburgh, University Press,1993), 50 and passim; Cairns, supran. 2,26-7.

8 See, e.g., ] Dalrymple, Viscount Stair, Institutions of the Law of Scotland Deduced from
its Originals, and Collated with the Civil, Canon and Feudal Laws, and with the Customs of
Neighbouring Nations, 2nd edn (Edinburgh, Heir of Andrew Anderson 1693; Edinburgh,
University Press, 1981), 816—7 (IV.iii.5-7).
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eighteenth-century English jury, with its strong implications and myths of
political freedom—no Star Chamber—and protection of property rights
from arbitrary judicial and governmental action. The jury symbolised the
legal culmination of a history redolent with great events in the rise of free-
dom: Magna Carta, the Commons’ resistance to Charles I, the Glorious
Revolution. This was indeed the mythic English history that Scots them-
selves helped propound. John Dalrymple wrote in his Memoirs of Great
Britain: “The history of England is the history of liberty.”® Many of the
Whig reformers had been former pupils or admirers of John Millar,
Professor of Civil Law in the University of Glasgow, and author of An
Historical View of the English Government from the Settlement of the
Saxons (1783). The focus on the government of England was notable in a
discussion that dismissed the significance of the Scottish past.'?

Of course, there were arguments in favour of the civil jury that were not
dependent on such “Whig” history and purely ideological aims. One evident
desire was to create a court procedure that would diminish the level of
appeals from the Court of Session to the House of Lords. Around 1800,
four-fifths of the appeals to the House of Lords came from the Court of
Session. In the early years of the nineteenth century, the Lords were at least
three years in arrears in their business and it was easy to blame Scottish legal
procedure as leading to this state of affairs.!! Developed eighteenth-century
Scottish civil procedure did not at all resemble procedure at English com-
mon law, although it was possible to make comparisons with English equity
procedure and that in the English ecclesiastical courts. Procedure before the
Court of Session was still very obviously derived from Romano-canonical
procedure. It gave no scope for trial by jury.!? To understand this it is neces-
sary to examine the structure of the Court of Session and its workings
around 1800. Exploration of the issues revolving around the introduction of
the civil jury in Scotland will help illuminate the chapters in this book devot-
ed to the jury in England. It will allow an assessment of the significance of
arguments in favour of the jury, whether on the basis of ideology or utility.

% ] Dalrymple, Memoirs of Great Britain (Edinburgh and London, A Kincaid, ] Bell & ]
Balfour and W Strachan & T Caddell, 1771-88), vol. 1, “Review”, 1; found quoted in C Kidd,
Subverting Scotland’s Past: Scottish Whig Historians and the Creation of an Anglo-British
Identity, 1689—c.1830 (Cambridge, University Press, 1993), 210.

10 See generally on this Kidd, supra n. 10.

!t Phillipson, supra n. 1, 85. For an interesting case study of one example of Scottish litiga-
tion at this period and how, when it reached the House of Lords, the Scottish procedures and
law were not always entirely understood, see A C Loux, “The Great Rabbit Massacre - A
‘Comedy of the Commons’? Custom, Community and Rights of Public Access to the Links of
St Andrews”, (2001) 23 Liverpool Law Review 123.

12 See generally Cairns, supra n. 2, 120-2 on the development of procedure in Scotland. See
also on the early procedure of the Court: ] Finlay, Men of Law in Pre-Reformation Scotland
(East Linton, Tuckwell Press, 2000), 87-122.
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THE COURT OF SESSION AND ROMANO-
CANONICAL PROCEDURE

The Court consisted of the President and fourteen Ordinary Lords of
Session (or Senators of the College of Justice). It was divided, both physic-
ally and procedurally, into an Inner and an Quter House. The President and
the Ordinary Lords sat in the Inner House together, nine being a quorum,
and decided by vote on an issue before them. The Ordinaries would weekly
take it in turn to sit in the Outer House as Lord Ordinary of the Week, Lord
Ordinary on the Bills, Lord Ordinary on Oaths and Witnesses, and Lord
Ordinary on Concluded Causes. These were separate offices, but the Lord
Ordinary of the Week would commonly also act as Lord Ordinary on the
Bills (dealing with bills suspending the decrees of lower courts or advocating
causes from them to the Session).3

The Ordinary of the Week dealt with the ordinary actions enrolled before
him for that week on the basis of the pursuer’s libel (or summons) and the
defender’s defences. The parties’ counsel would debate the cause before him
viva voce and he could dispose of the matter by interlocutor if it was unnec-
essary to take parol evidence. It was common for the Lord Ordinary to
require the parties to reduce their arguments to writing in the form of what
were called Memorials if he considered there was a legal point of difficulty.
He could also report any matters of difficulty to the Inner House for deci-
sion: this would generally require the production of written (printed) docu-
ments for the Inner House, embodying the parties’ arguments, called
Informations. The parties could always ask him, any number of times, to
review his own interlocutors. Where proof was necessary in a case because
facts were in dispute, this would be taken by the Lord Ordinary on Oaths
and Witnesses. Such proof could only be taken if the Ordinary of the Week
had passed an Act of Litiscontestaion deciding issues of relevancy and
which matters of fact required to be proved. The Lord Ordinary of the
Week, however, might allow proof to be taken before answering a prelimi-
nary plea in law, if issues of fact and law were not easily separated: he would
pass an Act before Answer. The Ordinary on Oaths and Witnesses would
either examine witnesses himself or order them to be examined on commis-
sion. Such evidence would be reduced to written form.!# (Until 1686, the evi-
dence had been taken by the judge in private and sealed up to be made

13 See generally Lord Cooper of Culross, “The Central Courts after 1532”7, in G C H Paton
(ed), An Introduction to Scottish Legal History, Stair Soc., vol. 20 (Edinburgh, 1958), 341 at
342—4; Phillipson, supra n. 1, 43-5. On the historical development, see R K Hannay, The
College of Justice: Essays on the Institution and Development of the Court of Session
(Edinburgh, William Hodge, 1933 [= The College of Justice: Essays by R K Hannay, ed. by H
L MacQueen, Srair Soc., supplementary vol. 1 (Edinburgh, 1990)]), 91-134.

14 Phillipson, supran. 1,43-6.
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available to the Court when it advised the cause; after 1686, the parties and
their advocates could be present when witnesses were examined and could
have access to the written depositions.)!* If witnesses had been examined,
the process would pass to the Lord Ordinary on Concluded Causes. He
would prepare an ultimately printed document, setting out the pleadings of
the parties and the evidence of the witnesses, generally called a Statement of
the Cause. This was the basis on which the Inner House would decide the
case. It would also be accompanied by further Informations prepared by the
counsel for the parties.'® .

As a case progressed through the Court, one can see that the process (as it
is called) would accumulate as a potentially enormous bundle of papers,
prepared by the parties with the interlocutors issued by the judges written
on them. These were the bundles in the “pokes” that so dismayed Alan
Fairford and infused his father with pleasure when they saw the process in
the case of Peebles v. Plainstanes in Scott’s Redgauntlet.\”

As noted above, at advising in the Inner House the cause would be decid-
ed by the judges on a vote. There was no requirement for them to give rea-
sons for their decisions. Indeed, it was only in 1693 that Parliament required
that “all Bills Reports Debates Probations and others relating to processes
shall be considered reasoned and advised and voted by the Lords of Session
with open doors where parties procurators and all others are hereby allowed
to be present”.'8 Furthermore, it was not until the 1790s that the first steps
were taken to preserve the opinions of the judges in law reports.!® Such
opinions were not entered in the process, which would only preserve the
final interlocutor. The reasons individual judges gave for deciding one way
or another were occasionally preserved by themselves and others in cases of
popular concern and interest, such as the Douglas cause.?* Many thought
that the reason litigants were so willing to appeal was that they were often
uncertain as to why a decision against them had been reached.?!

15 The Evidence Act, 1686, c. 30; Acts of the Parliaments of Scotland, ed. by T Thomson
and C Innes (Edinburgh, Record Edition, 1814-1875; hereafter APS), vol. 8, 599.

16 Phillipson, supra n. 1, 434, 56. For a flavour of the extensive written pleadings (the
“Session Papers”), see ] A Inglis, “Eighteenth Century Pleading”, (1907-8) 19 Juridical
Review (Old Ser.), 42.

17 W Scott, Redgauntlet, ed. by G A M Wood with D Hewitt, Edinburgh Edition of the
Waverley Novels (Edinburgh, University Press, 1997), 117.

18 Court of Session Act 1693, c. 42, APS, supra n. 15, vol. 9, 305.

1% Cairns, supran.2,172-5.

20 See A Summary of the Speeches, Arguments, and Determinations of the Right
Honourable The Lords of Council and Session in Scotland, upon that Important Cause
wherein His Grace the Duke of Hamilton and Others were Plaintiffs, and Archibald Douglas
of Douglas Esq.; Defendant. With an Introductory Preface, giving an Impartial and Distinct
Account of this Suit (Edinburgh, printed for and sold by Francis Robertson, 1767).

21 Philipson, supra n. 1, 86.
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CRITICISM AND REFORM OF PROCEDURE IN THE SESSION

While there was nothing obviously intrinsically wrong with this form of
process, in the later eighteenth century it came under increasing criticism.
One of the most important criticisms was that it promoted delay. Whether
there was anything inherent in the procedure bringing about the slow
progress of cases through the Court is a moot point. It appears that the vol-
ume of litigation before the Court more than doubled between 1761 and
1800.22 Phillipson’s somewhat speculative calculations give a picture of a
court increasingly clogged up with litigation that its procedures did not
allow it to deal with in an expeditious manner.?? Be that as it may, there cer-
tainly was a perception that the Court was slow. Henry Brougham, while
scarcely a dispassionate commentator on the Scottish legal scene, told Lord
Grey in 1814 that cases before the Session could last three to four years that
could have been dealt with “in an hour or less” in England.?* This may have
been an example of Brougham’s usual heated and perfervid exaggeration,
but it is evident that there was a more widespread assumption that the form
of process before the Court of Session was the cause of delay. Phillipson
puts forward a convincing case for this, based on correspondence and, above
all, on the evidence taken before the Commission appointed in 1823 to inves-
tigate procedure before the Session.?®

The basic defects that were identified were as follows: parties were not
forced to determine early and carefully what was in dispute in the litigation;
judges too freely allowed amendments to the pleadings changing the nature
of the cause; and parties were not forced to ensure their action progressed
swiftly and expeditiously through the Court. If these were the problems, the
causes were less certain. Were they the result of the very nature of the form
of process before the Session or of the way that form of process was execut-
ed? Further research is undoubtedly required. Moreover, such research
would have to consider the reforms and problems in a comparative
European context: this, after all, was the period of reforms in procedure in
England and the civil law countries of continental Europe.

Why the question remains to some extent open in Scotland was that
Parliamentary Commissions of this era were not yet the dispassionate inves-
tigative bodies into which they were to develop. There can be little doubt but
that their proceedings were calculated to bring about a specific general
result, if not all its particular details. In 1808, the Session was split into two
Divisions, the First presided over by the Lord President, the Second by the
Lord Justice-Clerk, effective head of the (criminal) Justiciary Court, now

22 hid., 46.

2 |hid., 46-7.

24 Found quoted in ibid., 48.
2 4Geo. 1V, c. 85.
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given for the first time an official role in the Court of Session. The hope was
that two equal courts of co-ordinate jurisdiction would deal with business
more expeditiously than one.?¢ As well as some procedural reforms, the Act
also authorised the appointment of a Commission to “inquire into the
Forms of Process in the Court of Session”. The aims hoped for are indicated
by the Commission being particularly required to consider the introduction
of jury trial, the possibility of more pleading viva voce, the issue of taking
evidence on commission, and the creation of permanent Lords Ordinary.?’
It was clear from what direction the wind of reform was blowing. Lessons
were to be learned from English procedure. By 1813, there was a permanent
Outer House creating the appearance of a court of first instance and a court
of second instance in place of the older collegiate structure.?

Given the remit established under the act of 1808, it is no surprise that, in
December 1814, a bill was finally introduced into Parliament to create a sep-
arate Jury Court in Scotland, the content of the act sparking the criticism
that has given a title to this book and chapter. The new court was originally
established experimentally for seven years, intended to deal with issues sent
by the Court of Session for determination by a jury.?® In 1819, the Jury
Court having been judged to be successful, it was made permanent by a
statute that required the Lord Ordinary to send to it any case raised in the
Outer House that dealt with “injuries to the person, whether real or verbal,
as assault or battery, libel or defamation, or on account of any injury to
moveables, or to lands, where the title is not in question, or on account of
breach of promise of marriage, seduction, or adultery, or any action found-
ed on delinquency or quasi delinquency of any kind, where the conclusion
shall be for damages and expences only”.3% In 1825, a further act, reforming
the Court of Session and creating the direct ancestor of the current system
of procedure, added to the list of causes that bhad to be sent to the Jury
Court from the Court of Session or the Admiralty Court:

“[A]ll actions on the responsibility of shipmasters and owners, carriers by land or
water, innkeepers or stablers, for the safe custody and care of goods and com-
modities, horses, money, clothes, Jewels, and other articles, and in general all arti-
cles grounded on the principle of the edict nautae caupones stabularii; all actions
brought for nuisance; all actions of reduction on the head of furiosity and idiotry,
or on facility and lesion, or on force and fear; all actions on policies of insurance,
whether for maritime or fire or life insurance; all actions on charter parties and
bills of lading; all actions for freight; all actions on contracts for the carriage of
goods by land or water; and actions for the wages of masters and mariners of
ships or vessels.”3!

26 Court of Session Act, 1808, 48 Geo. I1I, c. 151.

27 1bid., s. 22; Phillipson, supra n. 1, 113-26.

28 Cairns, supran. 2, 151-2.

2% Jury Trials (Scorland) Act, 1815, 55 Geo. 111, c. 42.

30 Jury Trials (Scotland) Act, 1819, 59 Geo. 111, ¢. 35; Cairns, supra n. 2, 152.
31 Court of Session Act, 1825, 6 Geo. IV, c. 120.
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No longer an exotic transplant into Scots procedure, civil juries were becom-
ing common in legal process north of the border. In 1830, the separate Jury
Court was abolished and its jurisdiction merged with that of the Court of
Session, where now jury trials would be held before the Lord Ordinary.3?

There were other important reforms that need only be noted here: a
greater emphasis on oral rather than written pleading; an attempt to ensure
that parties narrowed down relatively early the issues of law and fact in dis-
pute between them through the system of open and closed records; the
Ordinary could decide the cause or report it to the Inner House; and neither
the Ordinaries nor the Divisions of the Inner House could be asked any
more to reconsider their decisions.>* The obvious question, however, is:
given the desire to have more expeditious process, what was the advantage of
jury trial? This question becomes more pressing since a modern perspective
sees jury trial as slower and adding to the expense of the action, so that it
should only be sought in exceptional circumstances.

It would certainly be wrong to conclude that, in the search for efficiency
of process, jury trial was introduced into Scottish civil procedure for purely
ideological reasons, important though they may have been. It was seen as
having advantages in making civil proceedings more expeditious. Phillipson
has shown how opposition to the proposal by Henry Dundas in 1785 to
reduce the number of judges in the Court of Session led to calls for the
introduction of civil juries.>* While many of these revolved around notions
of English liberty and greater assimilation to the “sister kingdom”, some of
those who intervened in these debates also saw the jury as a means to bring
about a more speedy civil process. “Thus might that Grievance arising from
our voluminous mode of procedure, the Latw’s Delay be redressed”, as one
memorialist put it.3

These claims were not necessarily convincing or well informed. In 1789,
however, a judge of the Court of Session, John Swinton of Swinton, in a
pamphlet strongly influenced by English practice, proposed various reforms
in the Court of Session, including the introduction of jury trial for certain
limited purposes.3® He argued that the advantages would be: the presenta-
tion of the evidence directly to those who would decide the cause; and the
need for careful preparation and a clear summing up to the jury, which
would ensure that all were clear about what was at issue, so that litigants
would be discouraged from appealing the decision.3”

32 Court of Session Act, 1830, 11 Geo. IV and 1 Will. 1V, c. 69.
33 Court of Session Act, 1825, 6 Geo. IV, c. 120; Cairns, supra n. 2, 152-3.
34 Phillipson, supran. 1, 62-77.
35 Found quoted ibid., 74.
[J Swinton], Considerations Concerning a Proposal for Dividing the Court of Session
into Classes and Chambers; And for Limiting Litigation in Small Causes; And for the Revival
of Jury Trial in Certain Civil Actions (Edinburgh, printed for Peter Hill, 1789); Phillipson,
supra n.1,79-84.

37 Phillipson, supra n. 1, 80-1.
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In 1805, the proposal to introduce jury trial into Scottish civil proceedings
was revived by the judges themselves. The main argument in its favour was
that it would compel agents and advocates to focus more clearly on the case
at an early stage. Judges would need to be firm in forcing parties to commu-
nicate clearly and early in the litigation all matters in dispute and counsel
would comply to avoid the expense of a second jury trial.3® Nothing came of
this, but in 1807 a set of radical new proposals to restructure completely the
Scottish civil courts, evidently modelled on English practice, included the
suggestion that all parties be able to opt for jury trial on the model of that
provided in the English common law courts.3® Behind this lay a desire to cor-
rect suspected judicial partiality and to help make litigation more precise by
ensuring a clear separation of issues of fact and law in deciding cases.*°

JURIES AND IMPROVING THE LAW

If the reasons why civil juries were introduced into Scotland were evidently
complex, relating to ideals of Union, ideologies of liberty, and hopes of
practical improvement in the form of process, there also was an ambition
that they should bring about an improvement in the substantive law. The
argument for this is a straightforward one, though difficult in some respects.

By 1700, Scotland was a country of the usus modernus Pandectarum and
there had developed what one might call on analogy with the idea of
Roman-Dutch law a Roman-Scots law. This had taken place through the
blending of Roman law with other sources regarded as “Scottish”, such as
statutes, medieval law texts, and the decisions of the Lords of Session.*!
This was a legal system where the most important treatise on criminal law
for long was that by Matthaeus, commenting on the libri terribiles of the
Digest, and where the texts of Roman law and the commentaries on them
guided civil litigation.*? Sir George Mackenzie gave the most detailed
account of the sources of Scots law and the operation of legal argument in
the period to 1700 in a late, unpublished, but vitally important,

38 |bid., 87-8.

3% 1bid., 89.

40 Ibid., 93-4.

41 See Cairns, supran. 2, 135-9; ] W Cairns, “The Civil Law Tradition in Scottish Legal
Thought”, in D L Carey Miller and R Zimmermann (eds), The Civilian Tradition and Scots
Law: Aberdeen Quincentenary Essays (Berlin, Duncker and Humblot, 1997), 191 at 211-6; R
Zimmermann, Roman Law, Contemporary Law, European Law: The Civilian Tradition
Today (Oxford, University Press, 2001), 152.

42 See Cairns, supran. 2, 138-9; ] W Cairns, “Hamesucken and the Major Premiss in the
Libel 1672-1770: Criminal Law in the Age of Enlightenment”, in R Hunter (ed.), Justice and
Crime: Essays in Honour of the Right Honourable the Lord Emslie M.B.E., PC., L.L.D.,
ER.S.E. (Edinburgh, T and T Clark, 1993), 138 at 156.
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manuscript.*3 In 1686, Mackenzie had written that “our Statutes . . . be the
chief Pillars of our Law”.* Of course, pillars may support, but they cannot
form the complete edifice. Mackenzie recognised that authority had to be
given to decisions of the courts, but he was sceptical about their value. Given
that the Lords of Session advised in secret until 1693, and decided causes by
voting, he had good cause to be. The reasons behind any decision might well
be obscure, contradictory, or even corrupt and ignorant. In Mackenzie’s
view, it was far better that “our Law [be] directed by the Writings of Learned
Lawyers who give their Judgment in abstract Cases wherein none are con-
cern’d ... and who have great Leisure to meditate upon what they transmit
to Posterity as Law”.*® For Scots lawyers it was the writings of the great
jurists of the ius commune and usus modernus that were to be drawn on to
develop Scots law, which gained its core certainty from its statutes and the
texts of Roman law. Indeed, Scots law would hardly have made sense as a
system without the texts of the ius commune and the usus modernus.

In the course of the eighteenth century this attitude started to change.*¢
In part, this was due to the impact of the modern natural law movement,
which was very influential in Scotland. Roman law started to lose its author-
ity. What was crucial, however, was the development of moral theory in
Scotland in the eighteenth century. From Francis Hutcheson onwards, the
most influential Scottish thinkers rejected ethical rationalism. Influenced by
Lord Shaftesbury, Hutcheson instead propounded the idea of a “moral
sense” that allowed us to form moral judgements. Others followed
Hutcheson’s lead. The most noted lawyer among these was Lord Kames,
who refined Hutcheson’s views by arguing that justice was derived not from
the benevolence of the moral sense but rather from its sense of duty.%” The

43 BL, Add. MS 18236.

* G Mackenzie, Observations on the Acts of Parliament, Made by King James the First,
King James the Second, King James the Third, King James the Fourth, King James the Fifth,
Queen Mary, King James the Sixth, King Charles the First, King Charles the Second. Wherein
1. It is Observ’d, if they be in Desuetude, Abrogated, Limited, or Enlarged. 2. The Decisions
relating to these Acts are mention’d. 3. Some new Doubts not yet decided, are hinted at. 4.
FParallel Citations from the Civil, Canon, Feudal and Municipal Laws, and the Laws of other
Nations, are adduc’d for clearing these Statutes (Edinburgh, Heir of Andrew Anderson, 1686),
sig. A4r. On Mackenzie’s thinking in general political and intellectual context, see now, above
all, J C L Jackson, “Royalist Politics, Religion and Ideas in Restoration Scotland, 1660—1689”
(unpublished Ph.D. thesis, University of Cambridge, 1998), passim.

45 BL, Add. MS 18236, fos. 57v-58r; see ibid., 57, 60v-61v for his criticism of court decisions.

46 For what follows, see ] W Cairns, “Ethics and the Science of Legislation: Legislators,
Philosophers, and Courts in Eighteenth-Century Scotland”, (2000) 8 Jabrbuch fiir Recht und
Ethik 159.

47 Kames first set out his moral theory in Henry Home, Lord Kames, Essays on the
Principles of Morality and Natural Religion (Edinburgh, printed by R Fleming for A Kincaid
1751). He further developed it in Principles of Equity, 2nd edn (Edinburgh, printed for A
Millar, London, and A Kincaid and J Bell, Edinburgh, 1767) and Sketches of the History of
Man (Edinburgh, printed for W Creech, Edinburgh, and for W Strahan and T Cadell, London
1774). See: 1 S Ross, Lord Kames and the Scotland of his Day (Oxford, Clarendon Press, 1972).
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most noted exponent of a version of moral sense theory was David Hume.
In his Treatise of Human Nature (1739), he mounted a devastating attack
on ethical rationalism and natural law. When it came to justice, however, he
rejected the approach of Hutcheson or Kames. Justice was not derived from
the moral sense, but rather was an “artificial” virtue that originated in
social convention, in that rules for allocation of the scarce resources neces-
sary for life developed out of customary practices on the basis of expediency
and necessity. He later stressed in the Enquiry Concerning the Principles of
Morals (1751) that the sole origin of justice was utility.*8

Though much influenced by Hume, Adam Smith reacted strongly against
his friend’s reduction of justice to utility. In his treatise, The Theory of
Moral Sentiments (1759), Smith built up his theory of moral judgement
using his ideas of sympathy, propriety, and the impartial spectator.*’ For
Smith, justice developed through the historical appearance of differing
rights. Rights were recognised by the impartial spectator who made moral
judgements of propriety and merit based on a sympathetic response to the
observed behaviour of others. Smith argued that legal rights were best
recognised, not through legislation, but through the operation of judges and
juries. This was because they were more responsive to the moral nuances of
particular circumstances than was generally possible in legislation. This put
a premium not only on the structure of courts but also on the form of
process within them. Both had to be such as to maximise the possibility of
the development of the best law.*°

Smith’s thinking on court procedures can be worked out from the lectures
he gave on jurisprudence in the University of Glasgow, which have been pre-
served in two sets of student notes.’! Elsewhere, I have shown how much in
these lectures can be seen as a critique of the existing structure and proce-
dures of the unreformed Court of Session and also the way in which his
thinking influenced the debates over reform.>? If we focus here on what he
said about juries, we can reach a deeper understanding of the arguments
that influenced the introduction of civil juries into Scottish procedure.
Smith evidently saw juries as reacting sympathetically in litigation.>?

48 See, e.g., K Haakonssen, The Science of a Legislator: The Natural Jurisprudence of
David Hume and Adam Smith (Cambridge, University Press, 1981), 444.

4% A Smith, The Theory of Moral Sentiments, ed. by D D Raphael and A L MacFie
(Oxford, Clarendon Press, 1976).

30 For a full discussion of this aspect of Smith’s legal theory, see ] W Cairns, “Adam
Smith and the Role of the Courts in Securing Justice and liberty”, in R P Malloy and ]
Evensky (eds), Adam Smith and the Philosophy of Law and Economics (Dordrecht, Kluwer,
1994), 31.

S A Smith, Lectures on Jurisprudence, ed. by R L Meek, D D Raphael, and P G Stein
(Oxford, Clarendon Press, 1978), (hereafter cited as LJ(A) by volume and page of original MS
(report of 1762-1763) and L] (B) by page of original MS (report of 1766)).

32 Cairns, supra n. 50; Cairns, supra n. 46.

33 LJ(B), supra n. 51, 475.
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For Smith, the great danger to the liberty of the subject was the unregulat-
ed activity of the judge. In England the judges at common law were con-
trolled, first, by the “ordinary method of proceeding”, that is, by the forms
of action. Secondly, “[a]nother thing which curbs the power of the judge is
that all causes must be try’d with regard to the fact by a jury.”>* This meant
that proceedings in England were very “strict”; this related to their histori-
cal development. In contrast, the Court of Session was a new court, estab-
lished when government was strong. Smith commented that “courts at their
first institution take great liberties”, being “neither tied down by the brieves
nor encumbered with a jury”. Instead of following existing precedents, they
“would rather follow the rules of the civill law”. This was evidently the case
with the Court of Session.*?

The lack of control over the activities of judges, such as those in the
Session, meant that they were not compelled to act according to justice as
defined by the impartial spectator. In contrast, the long continuous history of
English common law and the strictness of its procedures meant that it had
been created taking account of the demands of justice in particular situations:

“The English law was ... formed into a system before the discovery of Justinians
Pandects; and its courts established, and their method of proceedings pretty
much fixed, before the other courts in Europe were instituted, or the civil and
cannon law came to be of any great weight. It is for this reason that it borrows
less from those laws than the law of any other nation in Europe; and is for that
reason more deserving of the attention of a speculative man than any other, as
being more formed on the naturall sentiments of mankind.”>¢

This was a point that Smith stressed more than once in his lectures.’”
English law had been created in accordance with principles of justice
through the mechanisms of the common law. He stressed this in his Lectures
on Rhetoric in discussing precedent:

“This is the case in England. The sentences of former Cases are greatly regarded
and form what is called the common law, which is found to be much more equi-
table than that which is founded on Statute only, for the same reason as what is
founded on practise and experience must be better adapted to particular cases
than that which is derived from theory only.”58

Common law and juries not only served justice, but also created a greater
and more precise clarity of rules.

54 LJ(A), supran. 51, v.31-2.

55 LJ(A), supran. 51, v42-3.

56 LJ(A), supran. 51,ii.74-5.

57 See also LJ(A), supran. 51, v43.

58 A Smith, Lectures on Rhetoric and Belles Lettres, ed. by ] C Bryce (Oxford, Clarendon
Press, 1983) (cited by volume and page of the original MS}, ii.200.
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During the eighteenth century, as Scots law moved away from the usus
modernus and started to find certainty and justice in court decisions, it
came to be realised that it was imperative to find a form of process that
would result in clearer precedents and which, in Smithian terms, would
allow the mechanisms of sympathy and propriety to function appropriately.
A multiplicity of judges deciding causes for differing and perhaps contradic-
tory reasons in a process did not make for certain precedents. As early as
1712, one lawyer had commented:

In Cumulo one of your Lordships is moved by one Reason, and another by anoth-
er, which Reasons, if they were examined or determined separately, would be
repelled by the Plurality, which also is the Case why in most Sovereign Courts,
especially in England, the Judges do resolve particular Points, which renders the
Reason of the Decisions clear, and makes the Precedent of greater Use in other
Cases.>?

As court decisions became an increasingly important source of law, ulti-
mately really the only source accepted alongside statute (apart from the
strange and anomalous position of the “institutional” writers), it was neces-
sary that they should have a clearer meaning as precedents than the tradi-
tional Scottish form of process allowed.®°

One obvious solution was to avoid decisions being made by such large
numbers of judges; the division of the Court and the establishment of a per-
manent Outer House achieved this.®! Jury trial was also seen as playing an
important part in this process. Its alleged advantage was that it compelled
parties to separate clearly issues of fact from points of law.5% Points of law
were thus clarified. Indeed the eventual reform introducing the Jury Court
was ultimately stimulated by Lord Eldon’s complaints that many of the
causes that reached the House of Lords from the Court of Session were real-
ly disputes about issues of fact rather than issues of law. Indeed, Eldon stat-
ed that one case, that of Smith v. McNeill, was one which would have been
settled in a few weeks in England by a jury of merchants, whereas it had
been depending in Scotland for twelve years.®3

The hope for civil juries was therefore that, by forcing a clearer separation
of issues of fact and issues of law, they would not only simplify litigation but
also make it clear what points of law were at stake. This would inevitably
help clarify the law as a system of rules. This was to be a necessary way of
thinking about law in a century that was to glorify Parliamentary sovereignty
and supremacy in law making. Instead of Scots law being a traditional set of

35 David Dalrymple in Millar v. Robertson, found quoted in Inglis, supra n. 16, 52.

60 See Cairns, supran. 2, 168-77.

1 Seeibid., 151-3.

62 See, e.g. Phillipson, supran. 1,93, 127-9.

63 2 Dow 538-45; see Phillipson, supran. 1, 128.
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argumentative practices, drawing on Roman law and its commentators, nat-
ural law, statutes, and decisions, negotiated through a complex procedural
structure, it was to be conceived of as a system of dynamic precedent and
statutes creating national rules that were to be applied in a rational court
structure that separated law from fact.®* Introducing the civil jury was an
important part of that major transformation.

CONCLUSIONS

In Scotland, introduction of the civil jury in 1816 was thus a result of multi-
ple causes and it represented many different values: efficiency, liberty, Union
with England, better “national” law. The nineteenth century was the era
when the jury was exported to many other European countries, with differ-
ing results. What was exported was the criminal jury.®® Scotland was the only
country that consciously adopted the civil jury on an English model,
although it was successfully exported to the English and later British
colonies. How successful this export to Scotland has been it is difficult to say.
This is an obvious topic for further detailed research; superficial knowledge
suggests that despite a heyday in the mid-Victorian period, in the twentieth
century the civil jury had a very mixed history. Its use is now confined to
delictual cases, and only a minority of those. While still used in some cases
where they no longer would be in England, jury trials are relatively rare, but
seem none the less to have a waxing and waning popularity, explicable, at
least to the outsider, only on the basis of changing and fickle fashion. There
may be more to it than this and the attitude of the Scottish Legal Aid Board
may be significant. This said, it is evident that much remains to be explored.
One of the ironies is that the civil jury was introduced in Scotland just
shortly before it started to come under attack in England.®¢ The very func-
tions and behaviour of the jury that had been argued as needed in Scotland
were those that came under attack south of the border. Technicality of law
started to win over jury decision-making. Matters of fact increasingly
became matters of law. This is another issue that still awaits research in
Scotland.®” The elaboration of<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>