Chapter One

| nt roducti on

Trust in the jury is, after all, one of the cornerstones
of our entire crimnal jurisprudence, and

if that trust is without foundation we nust re-exan ne

a great deal nore than just the nullification doctrine.
Judge David L. Bazel on

There may be no feature nore distinctive of Anerican
|l egal culture than the crimnal trial jury. Anmericans have a
deep and stubborn devotion to the belief that the guilt or
i nnocence of a person accused of crime can only be judged
fairly by a “jury of his peers.” This notion is a
particularly Anmerican one, although it was inherited from
Engli sh common | aw during the Col onial era. VWi | e throughout
the last century those European countries which had adopted
them have steadily reduced or elimnated the role of tria
juries, we Americans have steadfastly continued using trial
juries in both civil and crimnal cases. Even Engl and, where
our conmmon |aw system of trial by jury first evolved, has
alnost elimnated civil jury trials and has taken |arge
measures to restrict the role of the jury in crimnal cases.?
We in Anerica are far less willing to relinquish our right to

! An exception to thistrend may be occurring in Russia. Czarist Russianot only employed trial juriesfrom

1864-1917, but had a proud history of jury independence (although they rarely employed juriesin political trials).
VeraZasulich, was acquitted by ajury in 1878 after attempting to assassinate General Trepov, the Governor of St.
Petersburg. Thejury found that although she had “perpetrated” the crime, she was not “guilty.” Zasulich admitted
shooting Trepov, but justified doing so because nothing had been done after Trepov ordered a prisoner at the Peter-
Paul Fortress beaten half to death for failing to take off his cap when Trepov walked by. The prisoner, despairing of
his situation, later committed suicide. Zasulich asserted at trial that “| didn’t find, | couldn’t find any other meansto
direct attention to thisevent. | didn’t see any other means. . . It isterrible to raise one' s hand against one’ sfellow
man, but | decided thiswaswhat | had to do.” See GODFREY LEHMAN, WE, THE JURY: THE IMPACT OF JURORS ON
OUR Basic FREEDOMS, 116 (1997).

Genera Trepov was considered a great favorite of Czar Alexander. Following the verdict acquitting
Zasulich, Alexander eliminated the option of jury trialsin political cases, although juriesin Czarist Russia till decided
all other criminal cases.

Soviet Russia completely eliminated jury trials following the Revolution. Since the breakup of the Soviet
Union, however, Russia has again turned to trial juriesin order to re-establish alink between legal authority and
community values, and held itsfirst jury trial in more than 76 yearsin December, 1993. See Stephen C. Thaman, The
Resurrection of Trial by Jury in Russia, 31 STAN. J. INT'L L. 61 (1995).

2 See HARRIET HARMAN AND JOHN GRIFFITH, JUSTICE DESERTED: THE SUBVERSION OF THE JURY
(National Council for Civil Liberties 1979).



have our disputes settled by a jury of our peers.

It would be exceedingly difficult to conpletely elimnate
the institution of trial by jury in America. Besides the fact
that jury trial is deeply ingrained in American tradition,
hi story and popul ar culture, the right to have a jury hear and
decide |egal disputes is guaranteed by Art. IIl, 82 of the
Constitution and the Sixth Amendnent in crimnal cases, and by
the Seventh Anmendnent in civil cases. Jury trial is also
guaranteed in the Constitutions of every state in the Union
The Foundi ng Fathers on both sides of the ratification debate
had abundant faith in the power of the crimnal trial jury to
prevent governnental overreaching, as was best expressed by
Al exander Ham |ton:

The friends and adversaries of the plan of t he
convention, if they agree on nothing else, concur at
|l east in the value they set upon the trial by jury; or if
there is any difference between them it consists of this:
the former regard it as a valuable safeguard to |iberty,
the latter represent it as the very palladium of free
gover nment . 3

American history is replete with simlar references to

the prophylactic role of the crimnal trial jury. Mor eover
the jury’'s history as an essential safeguard of |iberty began
centuries before the Anmerican revolution. Long before the

Battl e of Runnynede led to the signing of the Magna Charta in
1215, Angl o-Saxon juries were acting as the final arbiter of
the guilt or innocence of the accused. British courts, after
a long history of persecuting jurors for acquitting against
the wishes of the Crown, finally guaranteed the independence
of crimnal trial juries in 1670. Early American jurors had
frequently refused to enforce the acts of Parliament in order
to protect the autonony of the Col onies. The Foundi ng Fathers
inherited a well-evolved view of the role of the jury, and
bot h adopted it and adapted it for use in the new Nation.

Even though Anericans maintain a practically religious

Federalist 83 (Hamilton), in ROSSITER, ED., THE FEDERALIST PAPERS, 491, 499 (Penguin, 1961).



devotion to the institution of trial by jury, we remain
anbi val ent about what juries in crimnal cases are supposed to
do. W want them to inpartially judge the evidence in the
case before them and to decide the case solely on the facts
according to the instructions given to them by the judge

They are supposed to be able to put their personal feelings
asi de, and use their commpn sense and experience to determ ne
whet her witnesses are believable, whether the evidence makes
sense, and whether or not the prosecution has proven its case

beyond the requisite reasonable doubt. According to this
nodel, juries are supposed to act dispassionately, alnost
mechanically, and apply the law given to them by the judge
wi t hout questi on. And, according to this *“jury as fact-

finder” nodel, that is all juries are supposed to do.
In analyzing the evidence, we want jurors to act as
i ndependent, autononous, self-notivated individuals, deciding

the facts according to their own ability, belief and
under st andi ng. Jurors are expected to be independent actors,
behol den to none. However, we also find it inportant to
ensure that all segnents of society have an equal chance of
participating in the process. We speak of “representative”
juries, while being none too clear about who the jurors are
representing, or how they are supposed to represent them I's

the straight black female Christian juror to represent the
views of heterosexuals, of African-Anmericans, of Christians,
of women, or nmerely her own views after hearing the facts and
| aw i nvol ved in the case before her? W have no touchstone to
measure whether the jury we have is in fact a representative
one, but we do know that nothing less than the Constitution
demands that it be so. Even nore confusing, in some cases we
are none too clear as to whether fairness and inpartiality or
representativeness is the nore inportant val ue.

Finally, and nost inportantly for our purposes, we want
juries to act as Al exander Ham lton’s “val uable safeguard to



liberty,” and as the “conscience of the community.”? The
first job of a juror is to see that justice is done, or at
| east that injustice is prevented. W want juries to act as a
safety valve, limting the ability of the courts and
| egi slatures to inpose punishnent on well nmeaning or norally
bl amel ess defendants, and to protect their neighbors from
overreaching or oppressive laws or |law enforcenent. Juries do
this by rendering an independent verdict, acquitting a
def endant who may be factually guilty when they believe that
it would be unjust, unfair or pointless to enter a conviction.

In order for juries to do this, they nmust go beyond the “jury
as fact-finder” paradigm and form an independent view of what
it will take for justice to be done.

We are unable to be too clear about when jurors are
supposed to judge just the facts, and when they are supposed
to conscientiously intervene on behalf of the defendant. The
borderline is fuzzy, and the nmore intently we examne it, the
fuzzier it gets. W want juries to intervene on occasion; we
just want them to do it on their own initiative, wthout any
gui dance, without us telling them about their power to do so
and without their telling us about their decision to do so.
Qur awareness of the practice is sonehow believed to cheapen
it, to take away its dignity.

Yet hiding the jury's decision to |ook beyond the letter
of the law m scasts it as a shanmeful act, something that nmust
be kept “behind closed doors.” Shouldn’t juries be proud of
their integrity, of their willingness to stand up for justice,
even in those exceptional cases where justice and |aw cone
into conflict? Does our silence concerning the independent
powers  of the jury discourage jurors from returning
nullification verdicts in appropriate cases? Moreover, does
the clandestine nature of jury independence neke it nore or

less likely that jurors wll set the law aside in
i nappropriate cases, for racist, prejudicial or political
4 See Taylor v. Louisiang, 419 U.S. 522, 529-531 (1975); see also United Statesv. Spock, 416 F.2d 165,

182 (1st Cir. 1969).



reasons having nothing to do with justice?
When jurors decide not to enforce the witten |law and to

"do justice" instead, we say that they have "nullified" the
law. The power of juries to go beyond acting as nere finders
of fact has been variously referred to as "jury mercy," "jury
| awl essness,” "jury justice,” "jury nullification" or "jury
veto power." In this book | wll wuse the terns "jury
nul lification" and "jury independence" i nterchangeably. One

source reports that "Despite its routine usage in |awjourna
prose, the phrase [jury nullification] is both inaccurate and
i mproperly pejorative."® The nmedia has also routinely used
and ms-used the term jury nullification. What ever its
defects, "jury nullification" is the term nost often enpl oyed
to identify this power of the jury.

It is both derisive and deceptive to refer to the
di scretionary powers of the jury as “jury nullification.” It
is derisive because it gives a very negative description of
what the jury does, and it assunmes that the jury is acting

outside its |egal powers. However, the |aw assunmes — and
occasionally, in some very inportant circunmstances, demands —
that juries do just this. Why should we describe the jury’'s
exerci se of lenity solely in negative terns? “Jury

i ndependence” provides a nore descriptive and positive termto
refer to the powers of the jury to reach outside the witten
| aw in deciding the verdict.

The term “jury nullification” is also deceptive. When a
jury decides not to enforce a law it is the jury which
nullifies that particular application of the law, and not the
jury which is nullified, as the term seens to inply. And the
law is nullified only in the instant case the jury is judging;
the law itself is not struck from the books or made forever
i napplicable. Perhaps the npost accurate termto describe jury
nullification is in fact “prosecutorial nullification.” This
is because when a jury returns a verdict of acquittal, it

JOHN GUINTHER, THE JURY IN AMERICA, 220 (1988).



elimnates the power of the prosecutor to pursue charges
agai nst the defendant, for those acts on which it refused to
convi ct. The awesonme power of the governnent over that
i ndividual, for that act, is what has been nullified by the
jury’s discretionary provision of lenity.

What Jury I ndependence |Is All About

Jury independence is a sinmple doctrine, although in
i ndi vidual applications it has occasionally had dramatic and
wi de-ranging inplications. The doctrine states that jurors in
crimnal trials have the right to refuse to convict if they
believe that a conviction would be in sone way unjust. | f
jurors believe enforcing the law in a specific case would
cause an injustice, it is their prerogative to acquit. | f
they believe a law is unjust, or msapplied, or that it never
was, or never should have been, intended to cover a case such
as the one they are facing, it is their duty to see justice
done.

In this book, I will not exam ne the |awjudging role of
civil trial juries. Jury lawjudging is especially
problematic in civil cases, due to the powers of judges in
civil cases to direct verdicts or grant new trials. The

decisions of civil juries are not final; a judge may decide to
grant a judgnent notwithstanding the verdict (non obstante
veredicto, or simply “NOV.”), or to grant a “remttiture,”
effectively reducing the size of the jury’ s award. Al t hough
in a crimnal case, the double jeopardy clause of the Fifth
Amendnent to the United States Constitution prevents a
def endant who has been acquitted from being prosecuted anew,
there is no simlar protection given in civil cases. Although
the legal doctrines of res judicata® and collateral estoppel’
may prevent an issue from being relitigated in some cases,

6 Res Judicata means, literally, “athing adjudicated,” and isthe doctrine that afinal judgment is

conclusive of the litigation between the partiesinvolved.

! Collatera estoppel, or issue preclusion, isthe doctrine that the determination of factslitigated

between two partiesis binding on those parties in any future proceedings between them.



there are no instances where a civil jury verdict is absolute
and uni npeachable, as a jury acquittal in a crimnal case
unquestionably is.

The basis of the doctrine of jury independence is the
fundamental power of crimnal trial juries to deliver a
general verdict of either *“guilty” or “not guilty.” Jurors
are not obliged to justify their conclusion to the court. The
verdict in a crimnal case does not rest on certain “findings
of fact” by the jury, as it my in civil cases; there is no
need for the jury to elaborate on or justify its verdict in
any way. The prosecution cannot re-indict a defendant who has
been acquitted due to jury independence w thout violating the
constitutional prohibition against double jeopardy. Once a
def endant has been acquitted, he is legally (although perhaps
not factually) not guilty of the charges against him and
cannot be required to stand trial for those charges again.?

The court may never, regardless of the strength of the

evi dence agai nst the accused, direct a jury to convict. This
is true even when no material fact is in dispute and the only
hope for an acquittal is through the jury' s nercy. The
Suprene Court has held that “. . . although a judge may direct

a verdict for the defendant if the evidence is Ilegally
insufficient to establish guilt, he may not direct a verdict
for the State, no matter how overwhel m ng the evidence.”?®

Even where there are no material (or even immterial) facts in
di spute, the decision to convict belongs solely to the jury,
not to the court. The court may not so nmuch as inquire
whet her the jury acquitted the defendant due to doubts about
an essential elenment or fact, or their doubt about the
justness of the |[|aw. So long as the defendant cannot be

subjected to double jeopardy, it wll remain wthin the

8 The one exception to thisruleisthe Dual-Sovereignty Doctrine, which allows the federal

government to pursue charges against a defendant already tried on state charges stemming from the same activities.
See United Statesv. Lanza, 260 U.S. 377 (1922); Abbate v. United States, 359 U.S. 187 (1959).

o Sullivanv. Louisiang, 508 U.S. 275, 277 (1993). See also United Statesv. Martin Linen Supply Co.,
430 U.S. 564, 572-573 (1977); Carpentersv. United States, 330 U.S. 395, 410 (1947).



di scretion of jurors to provide absolute and irreviewable
cl emency. As Suprene Court Justice Odiver Wendell Hol nmes
observed, “The judge cannot direct a verdict it is true, and
the jury has the power to bring in a verdict in the teeth of
both | aw and facts.” *°
There is probably no doctrine in the study of crimnal
law that is nore controversial than the doctrine of jury
i ndependence. Hundreds of Ilaw journal articles on jury
i ndependence have been published; several tinmes as many
newspaper articles have appeared. Whil e academic interest in
the role of the jury has been steadily increasing in recent
years, gr ass roots or gani zati ons have ei t her f or med
specifically to pronmote jury independence, or participate in
pronmoting jury independence to their nenbers. The | argest
such organization is the Montana-based Fully Infornmed Jury
Associ ati on (FIJA), formed in 1989 with affilliated
organi zations in 46 states. As this book wll show, this
debate is essentially a political and not a strictly academ c
or |l egal one, and has been raging for nearly 800 years. There
is no reason to anticipate that it wll ever be fully
resolved, nor can it be expected to sinply “go away” at any
time in the foreseeable future.
Consi der ed from a di fferent per spective, jury
i ndependence is not controversial at all. Nobody questions
what jury nullification is, or that nodern courts consider it
a power that juries possess, but may not rightfully exercise.
On the surface, it appears well established that jury
i ndependence is not supposed to play any role whatsoever in
nodern crimnal law. Jurors are expected to follow the “jury
as fact-finder” nodel, and to nechanically apply the facts to
the law as given to them by the judge. Judges adnonish jurors

to follow the courts' instructions to the absolute limts of
their ability, and consider it a violation of their oaths when
they refuse to. Every exercise of jury independence is

10 Horning v. District of Columbia, 254 U.S. 135, 138 (1920).



consi dered wongful, an exanple of “juror |aw essness” which
| eft unchecked could lead to “anarchy.” In the study of [ aw,
there are few black letter rules nore firmy established than
t hese.

Still, this alleged |aw essness by jurors renmains not
only unpuni shable, but irreviewable and absol ute. There is a
di chotony between wi despread judicial distrust of the ability,
notives and intelligence of jurors, and the enornous power and
responsibility entrusted to them Due to this tension, the
i dea has devel oped that juries have the “power,” but not the
“right,” to nullify the witten |aw According to this
position, the raw power of a jury to deliver an independent
verdict is an artifact of the Anerican guarantee of trial by
jury, but it is an unfortunate artifact, and we should do
what ever is possible within the paraneters of the Constitution
to control juries and discourage the exercise of their
nul l'ification powers.* If jury nullification were a “right,”
then courts would be required to inform juries that they may
nullify and would be obliged to refrain frominterfering with
their exercise of this right. By framng jury nullification
as a dangerous raw power, courts are free from the obligation
to be so candid. This work exam nes whether this rights/power
di chotony is either sensible or sustainable, considering the
current grass-roots novenments to inform jurors of their
absolute discretion to refuse to convict on conscientious
grounds. Further, it raises questions whether such a posture
isin the interests of justice, even if it is sustainable.

We shall also exam ne the |long history of the doctrine of
jury independence, from the Magna Charta to present, with an
eye toward understanding the evolutionary changes and constant
pressures that exist between the legislature, the judiciary

and the jury. W will trace the history of jury independence
t hrough inportant British precedents, across the ocean to the
Col onies, and later, to the United States. W will |ook at

1 See United Statesv. Thomaseet dl., 116 F.3d 606, 608 (2nd Cir. 1997).



t he devel opnent and the authority of the juror’s oath, and
whet her that oath is at odds with either the power of juries
to nullify, or with the nunmerous other obligations confronting
jurors. The cyclical re-energence of jury independence in
resisting unpopular and wunjust laws in Anerica wll be
i nvesti gat ed.

We shall also inquire into whether the prevailing |egal
view, established by the United States Supreme Court in the

| andmark 1895 case Sparf et al. v. United States,™ is really
wi del y accept ed, or i f t hat deci si on still remai ns
controversial. We will exam ne whether continuing pressure to
revise judicial practices is having any effect in the

courtroons of America, and whether those changes inprove or
danpen the |ikelihood of a given verdict being a just one. W
shal | | ook at the views of many | eading cases and
commentators, both favoring and opposing jury independence,
with the purpose of facilitating the developnent of a
realistic, sensible and prudent set of procedures that woul d
enpower juries to exercise their inportant historical role as
‘the valuable safeguard of Iliberty,’” when appropriate, while
being made aware of the enornous gravity of a decision to
nullify the witten | aw.

Additionally, we nust exam ne the “dark side” of jury
nullification, the recurrent charges that juries cannot be
trusted in cases involving racial violence. Conventi onal
wi sdom is that Southern juries routinely acquitted |ynch nobs
and the nurderers of civil rights workers, primarily because
of the racist sentinments of those white nen sitting as jurors.

In this book we will take a close |look at that view, with an
eye towards finding out if it is exaggerated or erroneous. W
shall also examne the tools that can be enployed to reduce
the potential for racist or otherwise partial or biased
deci si on- maki ng, w thout having to restrain the power of the
jury to deliver an independent verdict. And because juries do

12 156 U.S. 51 (1895).



not operate in a vacuum we w |l exanm ne how the behavior of
juries conpares wth the behavior of judges, police and
prosecutors, and attenpt to discover whether racist outcones
are the result of racist juries, as is comonly alleged, or
the result of actions taken by those other participants in the
crimnal justice system

W wll also need to look at the special concerns
i ndependent juries raise in capital cases. Juries have a |ong
and often noble history of refusing to convict in capital
cases, and of finding defendants facing capital charges guilty
only of Iesser included non-capital offenses. From the
“Bl oody Codes” of Elizabethan England, to our present “death-
qualified” jury requirenments, to the constitutional necessity
of individualized sentencing, to the peculiar circunstances of
Penry v. Lynaugh® and the “clumsy attenpts at jury
" made in Texas courts in order to rescue Texas
capi t al puni shnent procedures from their constitutional
infirmties, the realities of independent juries have shaped
and fashioned both the practices and policies of capital
puni shnent [aw in Anmeri ca.

As inmportant as the historical and theoretical debates
may be, we nust attenpt to put this entire debate into a

nullification

current perspective. The events of recent years —notably the
activities of the Fully Informed Jury Association (FIJA —
have changed the nature of our debate. FI JA vol unteers have
distributed well over two mllion “True or False” brochures
inform ng potential jurors of their power to judge the |aw.
Organi zations |like the National Organization for Reform of
Marijuana Laws (NORM.), Operation Rescue, and Gun Owners of
America have printed an unknown nunber of simlar brochures
for distribution. Newspaper articles, tel evision news
reports, talk radio prograns and other educational efforts
have all contributed to a growing flow of information

13 492 U.S. 302 (1989).

14 See Rios V. State, 846 SW.2d 310, 316-317 (Tex.Crim.App. 1992).



concerning jury independence. A backl ash agai nst i ndependent
m nded jurors and FIJA activists has resulted in several
crimnal prosecutions against both jurors and l|eafletters,
with alnost all of the cases eventually being dism ssed or
ending in acquittal.

Trying to keep juries in the 1990s from findi ng out about
their power to nullify laws they find norally objectionable is
like trying to keep teenagers from finding out about sex: if
they do not learn about it from a responsible source, they are
increasingly likely to learn about it on the streets. The
debate over the role of jury independence in the crimnal
justice system as it has been couched in the past, is
becom ng increasingly noot. Therefore, this book discusses
why and how the system nust conme to grips with the power of
jurors to judge the |aw. W will | ook at recent popul ar and
|l egislative efforts to require courts to either inform jurors
of their powers to nullify the law, or to allow crimnal
def ense attorneys to do the sanme. There has been a | andslide
of jury independence legislation filed throughout this country
since 1989, and the bills introduced have beconme increasingly
sophisticated within that short period. While these bills
have not yet passed both houses of any state |egislature and
been signed into law, it appears to be only a matter of tine
bef ore one does.

Finally, we wll examne the procedures and strategies
crimnal defense |awers can enploy under present laws to
encourage independent verdicts, and what considerations are
involved in designing and mounting a jury nullification
defense. While the purpose of this book is not to be a “how
to” manual for crimnal defense |awers, the present system
allows |awyers sufficient maneuvering room to successfully

seek an independent verdict, if the lawer is adequately
prepared to take advantage of those procedures that are
avai |l abl e. Al t hough there has been a great deal of academc

di al ogue concerning jury independence as an abstraction, there
has been very little dialogue concerning how the crimnal



def ense attorney may best take advantage of the powers of the
jury under present |egal constraints. It is wunfair and
sonewhat ironic that those few who are fortunate enough to be
able to afford the npst ingenious and creative defense counsel
can take advantage of this essentially populist doctrine,
while those who are left to nore nmeager resources nust
oftentines throw thenselves on the nercy of the State. By
havi ng | awyers utilize procedures that are presently
avai |l able, we can encourage courts and |egislatures to adopt
better, nore straightforward nethods of enpowering the jury to
do that task which they were intended by the Foundi ng Fathers
to perform and which the Suprenme Court has recognized as the
enduring purpose of the <crimnal jury trial: preventing
oppressi on by the governnent.



