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§ 466.1 Licenses in General

Research MNote:

Licensing and registration of private mator vehicles is consid-

sred infra § 467.1 et seq. Licensing of chauffeurs and drivers s
considered infra § 468.1 et seq. As to the pawer of a state or mu-
nicipality to vary licensing requirements based upon classification
of the vehicles or operstors, see §§ 465.1-465.7 supra

Library References:

C.]1.5. Motor Vehicles § 146 et seq.
West's Key Mo, Digests, Automobiles =130,

A license to operate a motor vehicle is granted under the in-
herent right of a state or municipality to regulate its use on the
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REGISTRATION AND LICENSE Ch. 466

public highways or streets! It is a personal privilege which is
neither transferable nor vendible, and is in no sense a contract
between the state and the licensee,® for, unless there is authority
under the law to make a transfer of a license, the license expires
with the transfer of the motor vehicle to which it is attached.®

I. Cited by the court in Impels v
EBoteler, C.C.A.Cal, 100 F.2d 915,
919, affirmed 60 S.Ct. 28, 308 U.
5. 57, 521, 34 LEd. 78, 442,

Cal.—Lord w. Henderson, 234 P2d
187, 105 Cal.App. 426, appeal dis-
missed T2 5.Ct. 561, 342 U.5. 937,
5 L.Ed. 697,

Ky—Smith v. Commonwealth, 194
5.W. 367, 175 Ky. 286,

Mass.—Rummel v. Peters, 51 N.E.2d
57, 314 Mass. 504,

MN.Y.—Papiernick w. City of New
York, 115 N.Y.5.2d 454, 202 Mizsc.
T17.

Tex.—Ex parte Schutte, 42 SW2d
252, 118 Tex Cr.R. 182.

State’s power exclusive

The exclusive power to regulate
the licensing of motor vehicles and
to repulate their use of the public
highways rests with the state and
the city cannot lagislate on this sub-
ject. Sperling v. Valentine, 28 N.¥.
S5.2d TAR, 176 Misc. B26.

Where a bona fide regulation of an
occupation by city is concerned, a
licenze may be required even though
the nature of the occupation im-
plies the use of streets by a motor
vehicle.  Sperling v, Valentine, 28
M.Y.5.2d 788, 176 Misc, 826.

2. Ala—Fochee v. State, 72 So. 635,
15 AlaApp. 113, certiorari denied
73 So. 900, 198 Ala, 685,

D.C.—Stewart v. District of Colum-
bia, Mun App., 35 A2d 247 (taxi-
cab license not transferrable).

Me.—Burnham v. Burnham, 156 A
823, 130 Me. 408,

Mass.—Burgess v. City of Brocklon,
126 N.E. 436, 235 Mass. 95

Miss.—Allen v, City of Hosciuska,
42 S02d 388, 207 Miss. 343 (taxi-
cab permit not a wvested ar prop-
erty right).

Mo.—5State ex rel. and to Use of
Public Service Commission  v.
Blair, 146 S.W.2d 865, 247 Ma. 220.

NJ.—"License’ to operate motor ve-
hicle is mere privilege, and not a
coniract or property ripht  Gar-
ford Trucking v. Hoffman, 177 A.
882, 114 M.IL. 522,

Pa—Rineer v. Boardman, 32 D, & C.
27, 45 Dauph. 75.

Purpose of license

Registration of automobiles is for
purpose of exercising control of right
to use highways, and certificate of
registration constitutes a “license” o
operate in accordance with such con-
ditions as are imposed.  Steves v, Ro-
bie, 31 A.2d 797, 139 Me. 3549,

License to use highways, conferred
by certificate of registration of auto-
mobile is “privilepe” and not “con-
tract” or “property", and state may
make such rules for the issuance of
the certificate as state deems proper.
Steves v. Robie, 31 A.2d 797, 139 Me.
3549,

Civil rights

The permission to operate 8 motor
vehicle upon the highways of the
Commonwealth is not embraced with-
in the term civil rights, nor is a li-
cense to do S0 8 confract or a right
of property in any legal or constitu-
tional sense. Appeal of Hlepedis, 20
Leh.L.J. 58,

3. Ulah.—Bleon v. Emery, 209 P.
627, 60 Utah, 582,
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Ch. 466 LICENSE AND LICENSE FEES § 466.2

Its ohject is to confer a right or power which does not exist
without it and the exercise of which without the license would be
illegal,! and as legally interpreted it signifies the intangible right
oranted the licensee as well as the instrument which is the evi-
dence of the grant.® The fact that a driver is unlicensed, however,
will not preclude him from recovering for injuries sustained in a
rollision caused by another driver.®

All the statutes of a state covering the general subject of li-
censing and taxing motor vehicles or the use therecof should be
construed logether.”

§ 466.2 License Fees in General

Research Note:
The amount of tax which can be levied is considered infra

§ 466.8.

Library References:
C.I.5. Mator Vehicles § 158,
West's Key No. Digests, Automobiles ¢=141.

A motor vehicle license or registration fee is a privilege fax or
an excise tax® levied in exercise of the police power to control
and regulate travel on the public highways. It is distinguished
from a tax on property as such, which is imposed for producing
revenue for public purposes.® That is, when levied it is not con-

4, Ga—Inter-City Coach Lines v. 200; State ex rel. Walls v. Wallace,
Harrison, 157 5.E. 673, 172 Ga, 390, 35 M.E.2d 167, 1358 Ohio St 410,

Ky.—Harlow v. Dick, 245 5'W 2d 616. Tenn—Silver Fleet Motor Exp. v
Carson, 219 5.W.2d 1899, 188 Tenn.

5. Conn—Connecticut  Breweries 338 (not ad valorem taxes).
Co. v. Murphy, 70 A, 450, 51 Conn.
145, Equal protection

Nfinn.—Moore v, City of St Paul, 3 > 'ax on privilege of using private
N.W. 1087, 61 Minn. 427. mator ':rehu:;lea, being EXCISe tax, 15
not objectionahle as denying equal

N.Y.—Aldrich v. City of Syracuse, protection of laws and demands of
236 NUY.S. 614, 134 Misc. 698, equality and uniformity in taxation,
but iz wvalid, unless inherently op-

6. Cal—Espe v. Salisbury, 88 Cal. pressive or unreasonably classifving

Rptr. 796, persons or objects.  State ex nel
Mo.—Siess v. Layton, 417 S.W.2d 6. Hansen v. Salter, 70 P.2d 1036, 190
Wash, T03.

7. Kan=—State ex rel. Sullivan w.
Hickman, 89 P.2d 9503, 149 Kan, O Cited by the court in Ingels, Di-
865, k rector of Motor Vehicles v. Bo-

teler, C.C.A.Cal, 100 F2d 515,
8. Ohio—Columbus & Southern 1% affirmed 60 S.Ct 29, 308 L.
Dhin Electric Co. v. West, App., S. 57, 521, 84 L.Ed. 78, 442.
36 M.E2d 1, appeal dismissed 37 Ala.—TFoshee v. State, 72 So. 685, 15
MN.E2d 41, 138 Chio St. 553, af- AlaApp. 113, certiorari denied 73
firmed 42 N.E.2d 206, 140 Chio St So. 999, 1958 Ala. 659,

14 Blashfield Autn Law 2rd Sd.—2 17
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§ 466.2 REGISTRATION AND LICENSE Ch. 466

sidered as a tax on the motor vehicle itself, but for the privilege
of using the highways. As such it is in the nature of compensa-
tion for damage done to the roads, and is properly based not on the
value of the machine, but on the amount of destruction it may
cause.” The collection of such a tax by way of a tollage or license
for the use of public ways by motor vehicles has been upheld in
many jurisdictions,™ and the constitutional provision requiring
uniformity in taxation has no application to license fees as such,
since taxation as therein referred to relates to taxation in the

general acceptance of the term as upon property. 1

Ark—Crane v, Crane, 199 SW2d
2186, 211 Ark. 55; Wiseman v. Mad-
fzon Cadillac Co., 88 5W.2d 1007,
191 Atk 1021, 103 AL R. 1208.

Cal.—Kelly v, City of San Diego, 147
P.2d 127, 62 Cal.App.2d 638,

Colo.—Ard v. Peaple, 182 P. 892, 65
Colo, 420, :

Idaho.—Ex parte Kessler, 146 P, 113,
26 Idaho, 764, LEA1915D, 322,
Ann.Cas 1917A, 228,

Ky—Recves v, Deisenroth, 157 5W.
2d 331, 2B Ky. 724, 138 ALR
1493,

Miss.—State v. Lawrence, 65 So. 745,
108 Miss, 201, Ann,Cas 1917E, 322,

NJ—Kane v. Titus, 80 A 453, B1
M.LL. 584, LEAI917B, 553, Ann.
Cas.1912D, 237, saffirmed 37 5.Ct
30, 242 U8 160, 61 LFEd. 222
State v. Unwin, G2 A 110, 75 N.JL.
500, affirming Unwen v. State, 64
Al 163, 73 N.IL, 528,

Ohio.—5tate ex rel. Brumenkant v,
Wallace, 30 K.E2d 696, 137 Ohio
5t. 379,

Tex.—Payne v. Massey, 196 5W.2d
483, 145 Tex. 237, Atkins v. State
Highway Department, Tex.Civ.
App., 200 SW. 226,

10. Cal—Valley Motor Lines v. Ri-
ley, 73 P.2d 288, 23 Cal.App.2d 208.

Colo.—Colorade Contractors Ass'n v,
FPublic Utilities Commission, 262 P.
2d 266, 128 Colo. 333 (ton-mile tax).

Iowa.—State v. Robbins, 15 N.W.2d
877, 235 Iowa 602,

18

Mo.—5State &x rel, McClung v. Beck-
er, 231 5W. 54, 258 Mo. 607.

N.J.—Kane v, Titus, 80 A 453, 81 M.
JL. 584, LREAI9I7E, 553, Ann.
Cas 19120, 237, affirmed 37 S.Ct
30, 242 1.5, 160, 61 L Ed. 222

0Or.—Morthwestern  Aute Co. v
Hurlburt, 207 P. 161, 104 Or. 398,

Equalization fees

The act imposing equalization fees
on wehicles propelled by  motors
burning fuel not subject to state
motor vehicle tax Jaws i= not equiva-
lent of income tax levy, but fixes rea-
sonable compensation for use of
state’s highways by such vehicles,
Rocky Mountain Lines v. Cochran,
299 MW, 506, 140 MNeb, 378.

11. Mass—Opinion of Justices, In
re, 148 M.E. B89, 250 Mass. 591,

N.D.—State v. Kromarek, 52 NW.2d
713, TH M.D. 769, certiorari denjed
72 5.Ct. 1064, 343 U.5. 968, 96 L.
Ed. 1364 (no violztion of due proc-
ess).

12, Colo.—Public Utlities Commis-
siom v, Manley, 60 P2d 513, 90
Colo. 153,

Fla—Jackson v. Neff, 60 So. 350, 64
Fla. 326, dismissed 35 S.Ct. 792,
238 1.5, 610, 50 L.Ed. 1485,

Idaho,—Ex parte Kessler, 146 P, 113,
26 Idaho, 764, LR.A1915D, 322
Ann.Cas 191TA, 228
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Ch. 466 LICENSE AND LICENSE FEES § 466.3

For the same reason, automobile license taxes have been held
to be beyond the reach of various other constitutional require-
ments deemed to control property taxes ! such as a requirement
that taxation be in proportion to value ™

Sinee the ultimate police power upon which the right to levy
3 license tax resides is in the state, a state may provide that no
municipality may levy a use tax even upon vehicles using its mu-
nicipal roads. In this case, no valid municipal license tax may be

enacted by a city or town.1®

§ 466.3 License Fee Imposed under Police Power or
as Revenue Measure

Research Nole:

License fees based upon a combination of police and toxing
powers in the same statute are considered Infra § 466.7.

The question of whether a license fee is imposed under the
police power or as a revenue measure depends more upon the na-
ture of the fee than the use made of the motor vehicle. Thus,

13. Colo.—Public Utilities Commis-
sion v. Manley, 60 B.2d 913, 99
Colo. 153,

Pa—Shirks Motor Exp. Corp. V.
Messner, 100 4 2d 913, 375 Pa. 450,
appeal dismissed T4 5.Ct 639, 640,
447 .S, 941, 98 L.Ed. 1090, rehear-
ing denied T4 5.Ct 775, 776, 347
1.5, 970, 98 L.Ed. 1111 {not a *tax
on motor wehicles or operators™).

Exemplions

Statute levying theee-mill tax per
ton mile for use of highways by per-
sons operating  their own motor
yehicles for tramsportation of their
own property for commercial pur-
poses held not & “property tax™ so
as to be subject to constitutional pro-
vision prohibiting exemption of cer-
tain classes of property from faxa-
tion. Public Utilities Commission v.
Manley, 60 P2d 913, 59 Colo. 153,

14. Cal—City of Los Angeles w.
Riley, 59 P.2d 137, 6 Cal.2d 621,

Ohio,—Rapa v, Haines, Com.FL, 101
M.E2d 733, appeal dismissed 108
M.E2d 833, 138 Ohio St. 275, af-

19

firmed App., 113 N.E2d 121 (house
trailer).

Douhble license tax

Constitutional reguirement  that
taxation must ba in proportion to
value held applicabls only to proper-
ty taxes and does not affect power
of Legislature to impose double li-
cense (ax on operation of automo-
biles on public highways, Ingels v.
Riley, 53 P.2d 539, 5 Cal2d 154, 103
ALR. L

15. N.¥—MeLean Trucking Co. w.
City of New York, 116 N.Y.52d
292, 202 Misc. 60d4; Papiernick w.
City of New York, 115 MN.Y.5.2d
454, 202 Misc. T17.

Tex.—Payne v. Massey, 196 S.W.2d
493, 493, 145 Tex. 237 (under a
statute exacting a license or regis-
tration fee and prokibiting such a
fee by municipalitics, a municipal-
ity could not impose a street rental
charge on taxicabs); A B C Storage
& Moving Co. v. City of Houston,
Tex.Clv.App., 260 SW. BE2 (city
may require license but cannot re-
quire payment of fee for issuance
thereof).







A i e ]

Ty

§ 466.3 REGISTRATION AND LICENSE Ch. 466

when license fees are imposed for the sole or main purpose of
raising revenue, they are in effect taxes.®

Although registration or license fees for the purposes above
stated may be required under either the police power 17 or the tax-
ing power of the state, the considerations governing the determi-
nation of the validity of the fee when exacted under one power
are not the same as those determining such validity when imposed
under the other, Tt is therefore important to determine which
power the legislative body has attempied to exereize in imposing

the particular feel®

For example, constitutional provisions requiring that taxes
be levied uniformly on all subjects in the same elass,'® and that

16. U.S.—ZFiemer v. Babcock & Wil-
cox Co, DWC.Nev, 22 F.Supp. 384,

Cal—Ex parte Bush, 56 P.2d 511, 6
Cal.2d 43 (revenue measure).

Okl—Ex parte Mayes, 167 P. 749, 64
Okl 280

¥i—5tate v. Williams, 135 A. 713,
1% Wi 160; State v. Caplan, 135
AL T05, 100 Vi, 140,

Privilege tax

A privilege tax on automobiles is
a “tax" as distinguished from a “toll™
and is not an exercise of the “police
power” of the state, as distinguished
from the “taxing power.” Roberls v.
Federal Land Bank of Mew Orleans,
196 So. 763, 180 Miss, BO8,

17. Mont.—Anderson v, Commercial
Credit Co_, 101 P.2d 367, 110 Mont.
333 ("police repulation” designed to
deter auto thefts and apprehend
thieves).

Neb.—Rocky Mountain Lines v, Coch-
ram, 200 N WL 506, 140 Neb. 378,

Provisions of revenue nature

The statutes relating to registra-
tion of mator vehicles and license
fees, are “regulatory” and not “reve-
nue™ measures, notwithstanding that
statutes contained provisions of reve-
nue nature, Carter v. State Tax Com-
mission, 96 P2d 727, 98 Utah 96, 126
ALR 1402,

20

18, WU.S.—Hendrick w. State of
Maryland, 35 S.Ct 140, 235 U.S.
610, 59 L.Ed. 385.

Ark.—City of Van Buren v. Lawson,
255 S.W, 295, 160 Ark. 631,

Idaho.—Ex parte Kessler, 146 P. 113,
26 Idaho, 464, L.R.A.1915D, 322,
Ann. Cas. 1917A, 228,

Iowa—Solberg v. Davenport, 232 M.
W. 477, 211 lowa, G612,

N.J.—HKane v, State, 80 A, 453, 81 M.
JL. 584, LRAISITB, 553, Ann.
Cas 19120, 237, affirmed Kane v.
State of New Jersey, 37 S5.Ct. 30,
242 11,5, 160, 61 L.Ed. 222,

Or.—Briedwell v. Henderson, 195 P.
575, 99 Or, 508 (preamble of statute
may be uwsed to determine intent of
legislature).

Extrinsic evidence not admissible

That the intention of the board of
commissioners of a town in enacting
an ordinance [icensing and regulat-
ing automobiles was to levy a tax,
and not to provide a police rezula-
tion, cannol be shown by extrinsic
evidence, but the intention can be as-
certained only from the face of the
ordinance. Thompson w. Town of
Lumberton, 108 SE. 722, 182 N.C.
260,

1%, Ga.—Lee v, State, 135 SE 912,
163 Ga. 238

Idaho—Ex parte Kessler, 146 P, 113,
26 Idaho, 464, LR.A.1815D, 322,
Ann.Cas.1917A, 228,

ar
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they be collected according to regulations which insure a just valu-
ation for all property subject to the tax,* do not apply to license
or registration fees imposed under the police power as conditions
to the operation of private automobiles upon the highway® A
statute is not invalid, therefore, which provides for the payment of
registration fees in varying amounts depending upon the horse-
power of the vehicle.® The legislature need not base the amount
of the fee upon the value of the motor vehicle because the fee is
imposed for the right fo use the automobile upon the highway,
and the value of this right is not affected by the value of the motor

vehicle.®

A city ordinance impoesing a fee for the regulation of the use
and operation of motor vehicles is generally a police regulation,*!

o), Tdaho.—Ex parte Kessler, 146 P.
113, 26 Tdaho, 464, LEREA.1915D,
423, AnnCas J91TA, 228,

Miss.—5State v, Lawrence, 66 So. 745,
108 Miss. 291, Ann.Cas.1917E, 322,

Mo.—State ex rel. McClung v, Beck-
er, 232 5.W. 54, 288 Mo. B0V,

Okl.—Ex parte Shaw, 157 P. 900, 53
Okl 654

Tex.—Atkins v. State Highway De-
partment, Civ.App., 201 5W. 226

21, Cited by the court in Payne v,
Massey, 196 S.W.2d 493, 485, 145
Tex. 237.

Ark—Baldwin v. City of Blytheville,
208 5.W.2d 458, 212 Ark. 975,

Colo.—Ard v. People, 182 P. 892, 66
Colo, 480,

Idahe.—Garrett Transfer & Storage
Co. v. Pfost, 33 P.2d 743, 54 Idaho
576 (unifermity of taxes provision
not applicable to licensing).

Mo.—3amuel Bevard Manuro Prod-
uets Co. vo Baughman, 173 AL 40,
167 Md. 55 (uniformity of taxes
provision not applicable to licens-
ing).

Miss.—State v, Lawrence, 68 S0, 745,
108 Mise, 201, Ann.Cas. 191TE, 322

Mo.—5State ex rel. McClung v. Beck-
er, 233 S.W. 54, 288 Mo, 607,

Ohio.—PRapa v, Haines, Com.PL, 101
N.E2d 733, appeal dismissed 108

21

N.E2d 833, 158 Ohio St. 275, af-
firmed, App., 113 N.E2d 121 (uni-
formity of taxes).

Tenn—Large v. City of Elizabethton,
203 5.W.2d 907, 185 Tenn. 156.

Invalid stalute

Statute, making right to operate
automabile upon public highway de-
pendent upon whether person had
paid his personal property taxes on
property other than the vehicle to be
licensed, did not relate to any of the
subjects to which police power ex-
tended but was simply a revenue
measure, adjunctive to enforcing col-
lection of taxes on personal property.
Schoo v. Rose, Ky, 270 5.%W.2d 940,

22, Tex.—Atking v. State Highway
Department, CivApp, 201 5W.
226,

23, [Idaho.—Ex parte Kessler, 146 P.
113, 26 Idaho, 464, LEA1915D,
322, AnnCas. 19174, 228,

Tex.—Atking v. State Highway De-
partment, Civ.App, 201 5W. 226

24, I —Keig Stevens Baking Co. v
City of Savanna, 44 N.E2d 23, 380
L 302 (315 license fea for food
delivery vehicles is valid).

Ky.—Garner v. Hancock, 248 S5.W.2d
#24: Kroger Grocery & Baking Co.
v. City of Lancaster, 124 5W2d
745, 276 Ky. 585 (license fee valid
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and is valid unless the license fees are unreasonable or dispropor-
tionate to the cost of exercising the police power.®®

A munieipality may not levy a tax under the gulse of an ex-
ercise of its police power.®® Thus the mere power to license auto-
mobiles or to subject them to police regulation does not include
the power to tax distinctly for revenue purposes,®” and municipali-
ties frequently are without power to levy taxes on private motor
vehicles for revenue puposes.®s

In some jurisdictions, statutes providing for the payment of
a registration tax to the state also prohibit local authorities from
enacting similar legislation requiring payment of a fee as a con-

dition of using the sireets of the municipality®

Under such a slatute it has been held that a municipality
could not collect a fee or tax for the privilege of operating taxicabs

even though it provides about 10
per cent of city’'s revenues),

MN.Y.—People, on Complaint of Wal-
lace v, Oestriecher, 17 N Y. 5.2d 468,
173 Misc. 147 (license fee of $20 for
sipght-sesing bus).

25. IMl.—Eode v. Barrett, 106 N E.2d
021, 412 111, 204, judgment affirmed
13 5.Ct. 468, 344 T1.5. 583, 97 LEA.
G967 (tax is not unreasonably high
when it does not even equal the
total cost of highway maintenance).

lowa.—Huston v. City of Des Moines,
156 N.W. 883, 176 Iowa, 455 (party
attacking validity of fee has burden
of proof as to unreasonableness).

Ky.—Johnson v. City of Paducah, 147
Swad 721, 285 Ky. 204 (burden
of proving unregsonableness of li-
cense fee lies with party attacking
ordinance); Kroger Grocery & Bak-
ing Co. v, City of Lancaster, 124 5,
W.2d 745, 276 Ky. 585 Daily v.
City of Owensboro, 77 5.W.2d 935,
257 Ky. 281 (reasopableness of
amount of fee is a question of
fact),

Mass—Commonwealth . Slocum,
119 M.E. 687, 230 Mass. 180 (valid
police regulation).

Mont.—City of Bozeman v. Melson,
Z37 P. D28, 73 Mont. 147 (reason-
ableness of license fee iz normally
left to discretion of city council

22

and will not be. reversed unless
manifestly unreasonahble).

N.Y.—People v. Horton Motor Lines,
10 N.Y.5.2d 580, 170 Misc. 507, re-
versed on other grounds 22 N.E.2d
338, 2R1 MY, 195 (valid police
regulation).

MN.Dn—Ex parte Brvan, 264 MW, 539,
65 M.D, 241 (valid police regula-
tion},

Okl —City of -Muskegee v. Wilkins,
175 P. 497, 73 Okl 182, Ex parte
Mayes, 167 P. 748, 64 Okl 260.

Tenn.—Hermitage Laundry Co. v,
City of Nashville, 200 5.W.24d 5, 184
Tenn. 190

Tex.—Ex parte Bogle, 179 5.%W, 1183,
T8 Tex.Cr.R. 1 (fee of 550 per jitney
not a tax).

26. Ark—Baldwin v, City of Blythe-
ville, 208 5 W.2d 458, 212 Ark. 975,

Okl—Ex parte Holt, 178 P. 260, 74
Okl 226,

S5.C.—Southern Fruit Co. v. Porter,
185 5.E 537, 188 5.C. 422,

27. OklL—Ex parte Mayes, 167 P.
749, 64 Okl 260,

Z8. Miss.—Wasson v. City of Green-
ville, BE So. 450, 123 Miss. 642,

28, OEL—Ex parte Phillips, 167 P.
221, 64 Okl 276,
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by calling it a street rental charge® Where a statute of this type
is present, the validity of an ordinance requiring the payment of a
license fee as a condition precedent to the operation of a vehicle
upon the streets will depend on whether it can be deemed a regu-
Jatory measure, enacted pursuant to the police powers given to the
municipality.™

It should be noted, however, that the term “license tax'" as
used in some statutes may be sufficiently broad to include both a
charge imposed under the police power for a license to conduct a
particular business, as the business of operating motorbusses, and
a tax imposed for the sole purpose of raising revenue.’

§ 466.4 License Fee Imposed under Police Power or
as Revenue Measure—Tests for Determin-
ing Whether Fee Imposed under Police
Power or for Revenue

The general rule, which is applicable to both private and com-
mercial motor vehieles, is that license fees imposed under the
police power should not exceed the reasonable cost of issuing the
license and of supervising and regulating the subject of the li-
cense,® with the limitation in some jurisdictions that it is within

30, Tex.—Payne v. Massey, 1% 5. (315 fee on wehicles carrying food-
Wod 493, 495, 145 Tex. 237. stuffs not unreasonable).

41. Miss.—Wasson v. City of Green- Alaska.—Hofl v. City of Ketchikan,

ville, 86 So. 450, 123 Miss. 642, 10 Alaska 220.

OkL—Ex parte Folt, 178 P. 260, 74 Cl—In re Schuler, 139 P. 685, 167
Ok, 226 (answer must be ascertain- Cal. 282, Ann.Cas.1315C, 706.
ed from all the provisions of the Idaho.—Ex parte Kessler, 146 P. 113,
act), 26 Idaho, 764, LR.ALSISD, 322,

§2. Cal—Calif e ooy Ann.Cas 1917A, 228

A ~California Fireproo 0r-

age Co. v. City of Santa Monica, I‘:"":.‘:*_Sﬂlhm‘ﬂ v. Davenport, 232 N.
275 P. 348, 206 Cal 714, L 477, 211 Towa, 612; Star Transp.

. Co. v. Mason City, 192 NW. 873,
Ga—City of Waycross v. Bell, 149 145 Towa, 930,

5.E 641, 169 Ga. 57. :
Ky.—Daily v. City of Owensboro, 77
Tenn.—Southeastern Greyhound Sw.2d 939, 257 Ky. 281; City_of
Li]'lﬂs V. Ciw of KHUI"I"E”.C, 184 5.W. NEW’P‘D!“L W, French Bros, ﬂa.‘]er
2d 4, 181 Tenn, 622 (in determining Co., 183 S.W. 532, 169 Ky I74;
validity of ordinance imposing a City of Henderson v. Lockett, 153
privilege tax, the court must look SW. 199, 157 Ky. 366 (reasonable-
to the purpose of the ordimance ness of amount of fee is a question
rather than the name of the tax of fact),
sought to be impoesed).
Mich.—Vernor v, Secretary of State,
33, U.S.—Jewel Tea Co, v. City of 146 MW, 338, 179 Mich. 1537, Ann.
Tray, I, C.CAIL, 80 F2d 366 Cas, 19150, 128. .
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the police power of the state to exact a license tax in excess of
zuch cost where the subject is within the police power, and to
apply the excess to the remedying of the effects of the exercise of
the taxed privilege.t

The legislature need not, however, determine the exact
amount of the cost of executing a police regulation, and the fact
that a licenze or regulation fee produces funds in excess of the ex-
penses of carrying out the law does not render the regulation in-
valid.® Thus, a registration fee may be a valid police regulation
eyven if it results in an accumulation of excess funds, if thesze funds
are used for the maintenance or construction of streets and high-
ways. 0

M.Y.—United Taxicab Board of Trade Co. ¥, Brown, 146 N.E, 102, 111
v. City of Mew York, 270 N.Y.5. Ohio St. 602,
263, 150 Misc. 636 (charge of 5
cents per fare collected by taxicabs 36, U.S—Kane v. State of New
strongly indicates & revenus pro- Jepsey, 37 S.Ct 30, 242 1LS. 160,
ducing purpose of ordinance). 61 L.Ed. 222 affirming Kane v.

State, 80 A. 453, 81 N.J.L. 504, Ann.
OKl.—Ex parte Holt, 178 P. 260, T4 : : -
e DR e Cas.1812D, 237, LR.A 10178, 553,

Or—Hickey v. Riley, 162 P.2d 371, Colo.—Walker v. Bedford, 26 P.2d
177 Or, 321; Fine, In re, 264 P. 347, 1051, 893 Colo. 400, followed Con-

124 Or. 175. solidated Motor Freight v. Bed-
ford, 26 P.2d 1 L 440,
S.C.—State v, Perry, 136 SE 314, b Liges s Cali
138 5.C. 329, Ga.—Lee v. State, 135 S.E. 012, 163

Tex.—Kissinger v. Hay, 113 5.W. Ga. 239

10605, 52 Tex.Civ.App. 295, Ind.—Eridges v. State ex rel. Vaughn,

Vt—State v, Caplan, 135 A, 705, 100 i 105 2 DE- T 04y

Wi, 140, Kv—5mith v. Commonwealth, 194
SW. 367, 175 Ky. 286 City of
Mewport v. French Bros. Bauer Co.,
183 5.W. 532, 169 Ky. 174,

Mich.—%ernor v, Secrelary of State,
34. Ga—Lee v, State, 135 S.E W2, 146 MW, 338, 179 Mich. 157, Ann.
163 Ga. 239, Cas 19150, 128,

Ky—Blue Coach Lines v. Lewis, 284  Mont—State v. Pepper, 226 P. 1108,
SW. 1080, 220 Ky. 116; Smith v. 70 Mont. 596

Commeonwealth, 184 5W. 367, 175
Ky. 286, MN.J—Cleary v. Johnston, 74 A. 538,

78 MLIL. 49,

Wyo—Western Auto Transporis w.
City of Cheyenne, 120 F2d 580, 57
Wyo, 351,

Mont.—State v, Pepper, 226 B. 1108,
70 Mont, 506: State ex rel City of ©Or—Camas Stage Co. v. Kozer, 208

Bozeman v, Police Court of City of ~ P. 95, 104 Or. 600, 25 A LR 27.
Bozeman, 219 P. 810, 68 Mont. 435. ¢ o rata Tisthut 148 DLW S0,
34 5D, 271, 52 LR.A,N.S., 949,
35. Ohio.—Castle v, Mason, 110 » 02 LEA NS, 849

N.E. 483, 81 Ohio 5t 286, Ann.Cas. Tex—Atkins v. State Highway De-
189174, 164, quoted in Fisher Bros. partment, Civ.App, 201 5W. 226,
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While a registration fee is generally construed to be a license

fee or toll for the use of the highway,”” rather than a tax,?® a court

will often look to the disposition of the revenue from the fee in
order to determine whether the regulation imposes a license fee
or a tax?¥® Tnder the better rule, however, the disposition of the
fee will not alone control the decision as to whether it iz a license

foe or a tax.'® *

The fact that the revenue produced by a licensing ordinance
is paid into a eity treasury for the use of a special or general fund
does not deprive the assessment of the character of a police regu-

lation.it

If, upon investigation, the fee iz found to be only sufficient to
pay the expense that may reasonably be presumed to arise in the
supervision and regulation of the automaobile licensed, its disposi-
tion should not have the effect of converting it into a tax.** The
expenses of licensing and supervising automobiles and their driv-
ers in the use of the highway must be borne by the city, out of its
funds for governmental purposes, and it is immaterial that the
particular funds used are not those derived from the license fee.*?

37. Ala—Foshee v. State, 72 50, 635,
15 Ala.App. 113

Colo.—Ard v. People, 132 P. 892, B6
Colo. 480, citing Atkins w. State
Highway Department, Tex.Civ.
App., 201 53, 226,

38, Colo—Ard v. People, 132 P. 892,
66 Cola. 480,

Registration fee as a tax

It has been held that a law provid-
ing for the payment of registration
fees according to a schedule of horse-
power rates is a Tevenue measure, in
view of other statutory provisions
that the registration fees, less the cost
of administering the law, must be
paid into the state treasury for the
benefit of the state road fund. State
ex rel. MeClung v, Becker, 233 S5.W.
54, 288 Ma. 607,

A statute providing for the collee-
tion of an annual license tax, for the
purpose of enforcing and paying the
expenses of administering the Mator
Vehicle Act and of maintaining the
roads, all fees collected being paid in-

to the state tesasury to the credit of
the state road repair fund, is obvious-
ly a tax measure for the puepose of
raising revenue for a specified pur-
pose.  Saviers v. Smith, 128 M.E. 269,
101 Ohio 132.

39, Mich.—Vemor v. Secretary of
State, 146 MN.W. 338, 179 Mich. 157,
Ann.Cas.1915D, 123,

40, Mich.—Vemor v. Secretary of
State, 146 N.W. 338, 179 Mich. 157,
Ann.Cas.1915D, 128,

41, Towa.—Star Transp. Co. v. Ma-
son City, 192 N.W. 873, 195 Towa
930,

Tex.—Ex parte Sullivan, 173 S.W.
537, 77 Tex.Cr.R. T2,

49, Mich.—Vernor v. Secretary of
State, 146 M.W. 338, 179 Mich. 157,
Ann.Cas1915D, 1285

43 Ky.—City of Newport v, French
Bros. Bauer Co,, 183 5.W. 532, 169
Ky. 174







§ 466.5

§ 466.5 Presumptions and Burden of Proof as to Rea-
sunaﬁleness of Fee

In the absence of anything in the record indicating that the
fee exacted from persons operating motor vehiclez exceeds the
reasonable cost of proper supervision, the fee will not be held o
unreasonable as to brand the act as a revenue measure rather than
a police regulation, the presumption being that the fee is reason-
able until the contrary appears.t4

REGISTRATION AND LICENSE Ch. 466

One who complains that such a fee is unreasonable or exces-

sive for the purposes declared in the levying statute or ordinance
has the burden of proving such fact.t® b

§ 466.6 Theory of Registration Fee for Revenue Pur-

poses

Where a registration fee is construed to be a tax for revenue
purposes, the incident of the tax is the privilege of operating a ve-

hicle on the highways, not the
Thus, constitutional provizions
in taxation to validate such a

44, Mont.—State v. Pepper, 226 P
1108, 70 Mont. 506 State ex rel
City of Bozeman v, Police Court of
City of Boreman, 219 P. B1D, 68
Mont. 435,

Tenn.—Hermilage Laundry Co. v. City
of Mashville, 209 SW.2d 5 186
Tenn. 150,

Tex.—Atkins v. State Highway De-
partment, Civ.App, 2001 5%, 226,

45, WU.S.—Clark v. Paul Gray Inc.,
59 5.Ct. 744, 306 115, 583, 8% L Ed.
1001 (caravan fee).

Eyv.—Daily v, City of Owensharo, 77
S.W.2d 939, 257 Ky. 281 (55 fee).

Conira:

Undercofier v, White, 149 5 E.2d 845,
113 Ga.App. 853,

45. LS —Storassli v. State of Min-
nesota, 51 S5.Ct 354, 283 U.5. 57,
70 LEd 839, affirming State v
Storaasli, 230 NW. 572, 180 Minn.
241.

Minn—Raymeond v. Holm, 206 N.W.
166, 165 Minn. 215.

ownership of the vehicle itself 4
require equality and uniformity
privilege tax4? Accordingly, it

Mo.—5State ex rel, McClung v, Beck-
er, 233 5.W. 54, 258 Mo. 607,

S.D.—Ex parte Hoffert, 148 N.W, 20,
94 8.D. 271, 52 LEA. NS, M9,

Excise tax

The annual motor vehicle registra-
tion fee exacted by statute is an “ex-
cise tax" for revenue purposes im-
Posed on the privilege of operating
motor vehicles upom highways of
state. Holdcroft v. Murphy, 283 M.
W. BG0, 66 5.D. 285,

47. Mo—State ex rel. McClung v,
Becker, 233 S5, 54, 288 Mo, 607,

N.M.—State v. Ingalls, 135 P. 1177,
15 M.ML 211,

Ohio.—State ex rel. ‘Walls v. Wal-
lace, 35 N.E2d 167, 138 Ohio St
414,

Must be used for highway purposes
Statute imposing additional motor
vehicle registration fees to provide
additional funds for aid of needy and
destitute held unconstitutional as im-
posing tax for county purposes.
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cannot be objected to on the ground that it is imposed without
regard to the value of the property involyed.®

§ 466.7 Combination of Police and Taxing Powers in
Same Statute

Library References:

C.1.5. Motor Vehicles § 146 of saq.
West's Key Mo, Digests, Automobiles €132,

A mator vehicle law will sometimes provide for the exaction
of fees for licenses, both as a regulatory measure and a source of
revenue ¥ and that the statute has a two-fold purpose does not
render it invalid, provided it operates uniformly throughout the
state.™

§ 466.8 Weight or Value as Basis of Tax

A tax on the use of the highways by a motor vehicle is an ex-
cise tax, not a property tax, whether it is based to the value of the
automobile,®t or upon its weight®® Subject to certain exemp-

Walker v. Bedford, 26 P.2d 1051, 93 nue mezasure but secondarily a po-
Colo. 400, followed Consolidated Bao- lice measure).

tor Freight v. Bedford, 26 P.2d 1066, . gtate v, Preston, 206 P. 304, 103
93 Colo. 440. Or. 631, 23 ALR. 414.

48, N.J.—Kane v. Titus, 50 A, 453, Utah.—Bleon v. Emery, 208 P. 627,
A1 M.JL. 5%, L.RAI1XMTE, 553, 50 Utah 5282,

AnnCas. 1912D, 237, affirming Kane
v. State of New Jersey, 37 5.Ct. 30, 31 Cal.—Consolidated Rock Prod-

242 11,5, 160, 61 L.E4. 222 ucts Co, v, Carter, 129 P.2d 455, 54

Cal.App.2d 519; Ingels v. Riley, 53

49, Conn.—Dempsey ¥. Tynan, 120 P.2d 939, 5 Cal2d 134, 103 A LR. 1,

A2d 700, 143 Conn. 202 (identifica-
tion and revenue).

Fla.—Miami Transit Co. v, McLin, 133
So. 99, 101 Fla. 1233, Ala.—State v, H. M. Hobbie Grocery

=
Hliry. of Chiago v Willet Co, S0 18 B9t s
115 M.E.2d 785, 1 I11.2d 311 (license, Hawaii.—Kitagawa v. Shipman, 31
rax and regulate carters). Haw. 726, affirmed Kitagawa V.
f x Shipman, C.C.A Hawaii, 34 F.2d 313,
Ind.-_-Ke!l}r :’ Findey, 194 N.E. 137 certiorari denied 52 5.Ct. 495, 288
207 Ind. 557. '.S. 543, 76 LEd. 1281, and Mana
Or—5State v. Preston, 206 P, 304, 103 Transp. Co. v. Shipman, 52 S.CL
Or. 631, 23 ALR. 414 496, 235 1.3, 543, 76 L.Ed, 128l
(purpose of tax Is to regulate un-
50, Mich.—Jasnowski v. Board of der police power as well as to com-
Asspeszors of City of Detroit, 157 pensate for damage to highways).
N.W. 891, 181 Mich. 287. Iil.—People ex rel. Auburn Coal &
Nev.—Ex parte Iratacable, 30 P.2d Material Co. v. Hughes, 192 NE.
254, 55 Mev. 263 (primarily a reve- 551, 357 111, 524.
2T

52, 1.S5.—Brashear Freight Lines v.
Hughes, DnCI1L, 26 F.Supp. 908
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